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How New Climate Science and Policy Can Help
Climate Refugees
Justin Donhauser

Abstract
This paper examines potential responses to emerging 'climate refugee' justice issues. 'Climate refugee'
describes migrants forced to flee their homeland due to losses and damages brought about by events
linked to global climate change. These include losses and damages due to extreme weather events, severe
droughts and floods, sea-level rise, and an array of pollutant contamination issues. A paradigm case if climate
refugeedom is seen in the influx of Peruvian immigrants into various North American cities; seeking asylum
after losing access to water and agricultural resources after heavy metals were released through rapid glacial
melting and contaminated these necessities in recent years.
The main discussion begins with a sketch of the scientific picture of the causal genesis of the apparently
worsening "climate refugee crisis" and a concise discussion of new climate science research methods,
Probabilistic Event Attribution studies (PEAs), that many agree can be used to determine the liability of
certain countries for particular extreme events due to climate change (§1). Against that background,
and after providing clarifications regarding the distinction between 'climate refugee' and 'environmental
refugee' (§2), I then discuss key ethical and political issues that are unique to climate refugee cases (§3).
Subsequently, I critically assess options for helping climate refugees through existing institutions (§4).
I endorse pursuing responses to the most pressing climate refugee problems through the provisions for
addressing climate change "losses and damages" in the 2016 UN Framework Convention on Climate Change,
"Paris Agreement"; which outlines "risk sharing" protocol that I contend can be used to help climate refugees
who are not currently subject to existing UN policies designed to help other types of refugees (e.g. those
fleeing from persecution or war). I conclude by outlining a number of ways that PEAs may aid in effectively
implementing those losses and damages provisions.
Keywords
Climate Refugees, Climate Adaptation, Refugee Justice, Weather Event Attribution

Introduction
This paper examines ethical and practical concerns about 'climate refugee' justice
issues and potential responses to them. 'Climate refugee' describes migrants who
have fled their homeland and need asylum due to losses and damages brought about
by events linked to global climate change. To date, these have included losses and
damages from extreme weather events, severe droughts and floods, sea-level rise, and
an array of pollutant contamination issues. A paradigm case of climate refugeedom
is seen in the influx of Peruvian immigrants to various cities (e.g. in North America);
2
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seeking asylum after losing access to water and agricultural resources due to heavy
metals being released through rapid glacial melting and contaminating these necessities
in recent years.
The discussion below begins with a sketch of the scientific picture of the causal
genesis of the apparently worsening "climate refugee crisis," followed by a concise
discussion of new climate science research methods, Probabilistic Event Attribution
studies (PEAs), which many agree can be used to determine the liability of certain
countries for particular extreme events due to climate change (§1). Against that
background, and after providing some clarifications regarding the distinction between
'climate refugee' and 'environmental refugee' (§2), I then discuss key ethical and
political issues that are unique to climate refugee cases (§3). Subsequently, I critically
assess options for helping climate refugees through existing institutions (§4). I
endorse pursuing responses to the most pressing climate refugee problems through
the provisions for addressing climate change losses and damages in the 2016 UN
Framework Convention on Climate Change—the UNFCCC "Paris Agreement" Losses
and Damages section—which contains policy mechanisms and outlines "risk sharing"
protocol that I contend can be used to help climate refugees who are not currently
subject to existing UN policy designed to help other types of refugees (e.g. those
fleeing from persecution or war). I further argue that PEA methods can aid in effectively
implementing those losses and damages provisions, and outline two main ways in
which they may be crucially useful for these purposes.
1. The Causal Picture that Informs Responses to the Climate Refugee Crisis
Some will question whether there is really a climate refugee crisis at all. In
important senses, I think there is beyond doubt. For quite a while now, even popular
sources have documented peoples who have been forced to migrate and not return to
their homelands due to events linked to climate change (see, e.g., Climate Refugee).
Leading advisory organizations have also accepted that data suggests that the number
of climate refugee cases will inevitably continue to grow in the near future (see, e.g.,
Climate Change and Disasters). Among many other historically unprecedented changes,
Earth systems science tells us that, if not somehow mitigated, now unavoidable global
temperature increases will cause: shortages in food crops around the world; more
intense and severely damaging weather and weather patterns; and sea level rise that
will cause myriad issues in coastal cities and altogether swallow up small island nations
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(cf. Christensen 2017; Risse 2009; USGCRP 2017). These things I think collectively show
that, yes, the climate refugee crisis is real and worsening before our eyes.
The practically significant questions to answer are then who should be legally
responsible for helping climate refugees and how to help those facing such refugeedom
most effectively. Here the scientific understanding of climate change—what we know
about its causes and impacts—provides a foothold for beginning to formulate answers
to these questions.
The basic causal picture of anthropogenic climate change—the picture of why
one should conclude that climate change effects are outcomes of human activities—is
one that is now familiar. Numerous chemical byproducts of human activities erode
layers of the Earth's atmosphere that serve as a buffer to light and heat from the sun.
The textbook example is the impact of CO2 aerosols on our ozone layer, leading to
ozone holes which let in much more UV waves than is typical historically; which in
turn leads to an overall net rise in the temperature of Earth's atmosphere—what we
call "global warming." We know that modern activities of humans produce massive
amounts of byproducts such as CO2 aerosols. It is clear that leading developed nations
like China and the US produce massive amounts of erosive aerosols from industrial
emissions (see Friedrich et al 2017). Large-scale livestock operations also produce huge
amounts of methane, another "greenhouse gas" which is upwards of twenty times
more erosive to our atmosphere than CO2 (cf. IPCC 2014). And, of course, the wide
spread use of gasoline vehicles and coal and gas driven energy production produce
huge, and historically unprecedented, amounts of CO2 emissions. That global warming
is anthropogenically driven is just a clear and well established fact—or at least there is
no other causal picture that explains the changes we are seeing and their correlation
to more and more regular extreme events that are causing untold losses and damages
(USGCRP 2017).
Accordingly, many agree that we have entered the Anthropocene; the geologic
epoch marked by massive human disruption of the global patterns characteristic of the
pervious, more stable, Holocene epoch. Major climate change effects are progressing
faster than previously expected, and their dangers can no longer able to be viewed
as mere potential threats to future generations increasingly as we are seeing people
around the world suffering losses and damages due to climate change. Even if we
focus only what's happening in North America where things are comparatively good, it
is easy to find a lot of people who need help right now due to events linked to climate
change.
4
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Wildfires cause tremendous damage to municipal and private properties
with increasing frequency, every year now. More extreme fluctuations in seasonal
temperatures and problems with more severe erosion and public space degradations
(for example deteriorating roads and water systems). And, on the coasts, sea-level rise
is causing unprecedented flooding which is now requiring massive engineering efforts
to save large parts of cities (for example in parts of Florida).
Many North American cities are also already seeing an influx of refugees due to
climate change impacts. For instance, I have already mentioned the many Peruvian
peoples who have sought asylum after losing access to water and agricultural
resources, as heavy metals released from glacial melting has contaminated these
basic necessities. Their story alone is proof that climate change impacts have been
happening, that they have wide reaching international impacts, and demand novel
international and regional responses now.
One big reason they require novel responses is that previous climate change
policies and management strategy responses, which focused mostly on mitigating
climate change impacts, are now recognized as insufficient.1 The scientific community,
leading advisory organizations, and government entities around the world have fully
accepted that we must devise and begin implementing adaptive responses at all levels
to adequately address emerging and now unavoidable climate change challenges.
One place this is explicit, is in the United Nations Framework Convention on Climate
Change (UNFCCC) Paris Agreement drafted at COP21; the policy track that has been
increasingly negotiated with an explicit focus on emerging issues and the very real need
to adapt to climate change now. 195 parties initially signed that legal "Agreement,"
thereby committing to contribute to the realization of substantive international "climate
action plans." At the time I am writing this, 168 parties to the agreement have ratified;
officially beginning steps to collectively reduce the Earth's current net emissions by
87% (Paris Agreement Ratification Tracker).
The only parties who pulled out are small countries that would have no significant
impact and the United States under the Trump presidency; though all of the U.S. states
that can make an appreciable difference doubled down on their commitments to the
agreement in the hours and days directly following Trump's decision (see Bennett
et al; Plumer 2017). More to the point, the Paris agreement lays a foundation for
massive institutional responses to Anthropogenic climate change, and shows that
1.

Conventional approaches to refugee issues are also insufficient to deal with many mounting problems;
in addition to the discussion below see Culbertson 2016.
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the international community has come to broad consensus that interconnections
between human institutions, the changing dynamics of Earth systems, and climate
change impacts must be accounted for in taking steps necessary to respond to climate
change in effective and ethical ways. The agreement and policy track leading to it also
emphasize the role that state of the art scientific findings and methods in Earth Systems
Sciences should play in providing guidance in such decision-making (Articles 4; 7; and
17).
In line with this sentiment, scientists and ethicists argue that new climate event
research methods, Probablistic Event Attribution studies (PEAs), provide valuable
resources for decision-making about climate justice issues (see Donhauser 2017;
Otto et al 2017; Thompson & Otto 2015). PEAs use super-ensemble atmospheric
data models and statistical analyses to attribute the occurrence of extreme weather
events to human drivers of climate change. For example, some PEA studies argue that
particular droughts and floods were caused by net emissions significantly contributed
to by certain country's emissions (like US emissions) (see Allen, 2003; Stott et al 2004;
Pall et al., 2011; Otto et al 2012; Bindoff et al., 2013; Stone et al., 2013).
Researchers found conclusions that a climate driver, like US emissions, caused a
particular extreme event by comparing data model simulations in which that event
occurs with possible scenario simulations, in which the selected climate drivers are
removed, and that event does not occur. More specifically, PEA researchers use
models with massive amounts of data and variables and parameters, and adjust
those variables, until they accurately simulate a weather event that actually happened
(Donhauser 2017). Then, once they are sure they have assembled the data in the right
way to simulate a past weather event accurately, they remove select variables (like US
emissions or China's emissions in a certain range of years) until the weather event does
not occur in simulations with the same basic model. Through such data simulation
comparisons they show the probability of occurrence would have been substantially
lower, and that the event would not have occurred, had the relevant climate drivers
been absent.
So, by doing these sorts of comparisons with models researchers might provide
justification for the claim that droughts in say Russia or Syria or floods in Peru or Puerto
Rico would have been improbable had U.S. emissions been a certain degree lower. It is
thus arguable that such studies provide an unbiased and objective means of assigning
liability for extreme events—and so provide grounds for holding major emitters, like
the US and China, legally responsible for persons in nations experiencing the impacts of
6
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extreme weather. This is why these methods are relevant to considerations of climate
justice and, thus, climate refugee issues.
PEA studies are particularly valuable for informing debates about such climate
justice issues, because they not only provide systematic means of establishing liability,
but because they at once provide means of deflating underdetermination defenses
that are often used to deflect charges of such liability. Defenses to the affect that it is
not possible to establish liability because particular events are cause by net impacts on
global climate can be deflated with PEA studies.2 This is because researchers can, and
do, run many counterfactual scenarios using these data models to show which nations
apparently played the statistically most significant roles in bringing about any particular
extreme event and it's impacts. So, although I do not think it is possible to reasonably
assign singular liability for any particular event due to climate change, PEAs can be
used to establish which nations played statistically larger or smaller roles in bringing
about particular events. They therefore provide a basis for essentially "slicing up the
liability pie" when consider how to effectively and justly respond to climate justice
issues.3
I will below contend that this use of PEAs is something that is now potentially
crucially useful, since, under the Paris Agreement, parties to the agreement, enter into
a risk sharing agreement that will require contributing to a prorated relief pool for
losses and damages due to events linked to climate change. Accordingly, I argue that
PEAs and the Paris Agreement collectively provide valuable resources for addressing
mounting climate refugee issues that are not adequately addressed currently. To
underscore the value of PEAs and the Paris agreement for addressing emerging climate
refugee justice issues, I will now: highlight what is unique about climate refugee cases
(§2-3); discuss current proposals for addressing these unique issues (§4.1); and then
discuss how utilizing the provisions of the Paris Agreement along with guidance from
PEAs provides promising avenues for effectively addressing climate refugee problems
(§4.2).
2. 'Climate Refugee' and 'Environmental Refugee' are Not Synonyms
Naturally, one may just assume that climate refugees are a subset of environmental
refugees (as Lister 2014 contends). However, in the interest of clarifying distinctions that

2.

Biber 2008 reviews some such arguments.

3.

This phrase is due to Andrew Light during an informal conversation.
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can significantly impact the course of legal protections and relief responses, I submit
that it is more realistic and unambiguous to see 'climate refugee' and 'environmental
refugee' as class designations that overlap but have outlier cases on either side. In
other words, many climate refugees are such in virtue of being environmental refugees
due to events linked to climate change, but there can be climate refugees who are
not environmental refugees; as well as environmental refugees who are not climate
refugees (as in Figure 1).

Environmental

Political

Climate

Figure 1: Types of refugees and their overlap
In my view, environmental refugees are those peoples who have been forced
to flee their homeland and are unable to return due to environmental factors. The
abovementioned case of Peruvian refugees is an example, as floods and crop and
potable water contamination have forced them to flee Peru without being able to
return and live in minimally suitable conditions. Such refugees are at once climate
refugees as the relevant flooding and contamination issues are due to rapid glacial melt
due to global warming spikes hastened by practices by the world's leading emitter
nations. Peoples from island nations are another clear example of environmental
climate refugees (Risse 2009). Yet, there can also be climate refugees who are forced to
flee their homelands due to losses and damages from events linked to climate change
that are not direct environmental damages.
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For example, if some peoples are forced to migrate due to drought and forcefully
take over and inhabit another place, the original inhabitants of that place may be
forced into refugeedom due to war and lacking appropriate protections of their state.
Situations like his has been happening in many areas of East Africa (see, e.g., van
Baalen & Mobjörk 2017). In such cases, refugees may be such primarily due to political
instability and security issues due to events linked to climate change, and would thus
be at once climate refugees and political refugees. Of course, many cases are complex
and find refugees fleeing for various reasons that are causally connected and not neatly
untangled for purposes of classifying the situation. For instance, many Syrian refugees
have fled for overlapping reasons including losses from unprecedented long-term
droughts due to climate change and safety issues due to political instability and war
arguably enabled by those droughts due to climate change—making them at once
environmental, political, and climate refugees (see Wendle 2016).
Neatly classifying types of refugees is no doubt difficult. It is, nevertheless,
crucially important to make such distinctions, because the political institutions and
legal provisions designed to help various sorts of refuges need criteria for to whom
their reliefs and protections should extend. More basically, such distinctions become
important because different avenues for relief and protection by design extend to
different types of refugees. And so, understanding which peoples count as climate
refugees, and what unique challenges such refugees face, is a starting point for
critically evaluating potential avenues for helping them through existing institutions.
3.Special Challenges Climate Refugee Cases Present
There are far more ethical and legal issues unique to climate refugee cases than
I have space to adequately present and evaluate here. Still, I think glossing the few
following key issues will suffice to show that climate refugee cases require novel
responses, and are not covered by existing protocol for dealing with other sorts of
refugees.
For starters, there are certain legal issue under continued debate in the refugee
ethics literature, which center on the question of whether climate refugees should be
assisted under the legal provisions and agreements developed to address refugees in
general. For instance, after Shacknove (1985), Price (2009) and Cherem (2016) both
argue independently that persecution is a fundamental aspect of a proper account of
refugee status, which implies that climate refugees are not even refugees (cf. Lister
2014). Those who make such arguments basically defend the received criteria for
9
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refugee status within the policy track comprising the UN Refugee Convention, which
does not count climate refugees as refugees. That definition is a stipulation of the 1967
Protocol to the UN Convention on the Status of Refugees, which says a refugee is a
person who:
Owing to a well-founded fear of being persecuted for reasons of
race, religion, nationality, membership in a particular social group, or
political opinion, is outside the country of his nationality and is unable
or, owing to such fear, is unwilling to avail himself of the protection
of that country; or who, not having a nationality and being outside
the country of his former habitual residence, is unable or, owing to
such fear, is unwilling to return to it.
This definition encapsulates what a refugee is according refugee law, and is
thus maintained as the standard to date (see UNHCR 2017). Cherem (2016) argues
accordingly that climate refugees should not be handled by existing UN provisions
for assisting refugees because the narrow legal definition of 'refugee' used within the
Refugee Convention suggests that they are not refugees, since persecution is not the
driver of their dislocation. He further argues that the UN definition of 'refugee' should
not be expanded to include climate refugees; on grounds that the legal provisions and
unilateral protection measures that pertain to refugees would not be as effective as
alternative ways of assisting climate refugees.
In response, Lister (2016) has contended that the UN definition should be
broadened and that it is simply a sort of impractical conceptual gerrymandering to
demand that there is a link between persecution and refugee status, and that being
deemed a refugee and thus under UN refugee provisions requires that one has been
subject to persecution. Lister (2016; 2014; 2013) also draws attention to another
feature unique to climate refugee cases that he says motivates broadening the
definition of refugee within the UN Refugee Convention; which is that there are other
ways to help refugees that do not rely wholly on providing asylum (e.g. providing
relief aid or military support). In view of this, it appears that the received UN definition
is inadequate and should be broadened to include refugees not counted under the
1967 protocol by deemphasizing persecution and asylum within the definition.
Lister argues accordingly that refugee status is warranted when there is dislocation
due to, 'disruption of expected indefinite duration, where international movement is
necessitated, and where the threat is not just to a favored or traditional way of life, but
to the possibility of a decent life at all' (2014; 2016). These conditions, would include
10
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climate and environmental refugees as well as other sorts refugees, and extend to them
rights to asylum and non-refoulemont granted under the UN Refugee Convention.
Though it also requires conceiving of refugee status as not essentially tied to some
form of persecution, further unique issues arise regarding culpability for losses and
damages suffered by climate refugees. Perhaps most interesting for those concerned
with climate justice is that against the background presented above, it appears that
those nations most capable and equipped to assist climate refugees are exactly
the same nations who played the most substantial causal roles in bringing about
catastrophic events that have forced many such refugees from their homelands. For
example, consider losses and damages resulting from the actions of states and nations
who perpetrated those actions even when there was ample evidence that they could
significantly raise the probability of exactly those kinds of losses and damages.
Consider the case of Peruvian climate refugees yet again. It is arguable that major
emitter nations are culpable and therefore responsible for reparations and provisions
for asylum since they continued to fail to reduce emissions that there was evidence
would cause such losses and damages due to glacial melting. Even in more complex
cases, as when refuges flee for reasons including losses from unprecedented longterm droughts due to climate change and safety issues due to war, this point stands—
developed nations most capable of helping climate refugees are those same nations
who played the most significant roles in bringing about events that produced losses
and damages suffered by such refugees. In essence, climate refuge cases are unique in
that they are clear-cut climate justice cases.
As with other sorts of refugee cases, the ethical issues surrounding climate
refugeedom are often attached to complex economic and political issues that can
be made even more layered and complex by other sociopolitical issues (such as
institutionalized race and gender inequities) (see, e.g., Pettit 2004; Terry 2009). Still,
issues like those just glossed make climate refugee cases different than other sorts of
refugeedom; such that climate refugee cases require different kinds of responses than
other sorts of refugee cases.
An obvious way to begin to address the mounting climate refugee issues is to revise
the conditions of the UN Refugee convention, as Lister has argued and which I think
can and should happen. However, this will require difficult and lengthy international
negotiations and, at present, there are already climate refugees who need assistances
and protections. So, it is crucial to find alternative and complementary solutions for
dealing with climate refugee problems more immediately. In the remainder of this
paper, I will compare proposed solutions to the climate refugee problem that work
11
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around the deficiency in the provisions and definitions in the UN Refugee Convention
without having to retool the convention itself. Specifically, I will look at two possible
work arounds that have been proposed in the refugee ethics literature (§4.1), and then
propose that PEAs and the Paris Agreement provide a third option that could provide
efficient complementary routes for addressing climate refugee issues (§4.2).
4.Institutional Channels for Helping Climate Refugees
4.1Promising Existing Proposals
One potential way to help those fleeing climate event losses that does not require
fitting climate refugees into the existing Refugee Convention, and perhaps the simplest
fix, extends the idea of a Nansen Passport. Nansen passports where the first sort of
travel document issued to people who became stateless due to forced migrations and
current international laws. Focusing on the example of Island States that will soon
become uninhabitable due to sea-level rise and salinization, Clare Heyward and Jörgen
Ödalen (2016) have put forth this idea. They point out that climate refugees fit the
description of those who have been issued Nansen Passports for other reasons, and
propose that climate refugees be issued a new more specific sort of Nansen Passport
which they call a 'Passport for the Territorially Disposed.' I think this is a great idea. The
practical problem with it is that there still have to be regulations and threshold criteria
for issuing such passports; and also protocol and allocated funds for assisting climate
refugees who would have these passport available. So, while this is a great idea, there
is still work to be done on figuring out what existing institutions could be used to make
it work effectively.
Another proposal that begins to broach these implementation details has been
considered by Matthias Risse (2009). Risse also focuses on small island states that are
threatened by climate driven sea-level rise and salinization, and takes inspiration from
the proposal of the island of Kiribati's president, Anote Tong; who, in 2008, proposed
to the General Assembly of the UN that his people be systematically redistributed
throughout the nations of the world before their homeland was underwater. Tong
urged the General Assembly to consider this type of large-scale relocation and to begin
the long-term planning this sort of effort requires so that, in his words, "when people
migrate, they will migrate on merit and with dignity" (United Nations 2008).
In his examination of Tong's proposal, Risse (2009) considers numerous ways of
justifying and motivating such a solution to climate refugeedom that I will forgo re12
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hashing here in detail. Essentially, the proposal is to flesh out ways of preemptively
relocating people throughout the world; so that the burden of taking on refugees
is justly and practically distributed. Like the special passport, this too is a great idea.
Yet, again, there is still needed planning and negotiating to figure out what existing
institutions can be used to make it work effectively. Of course, the special Nansen
passport might help to realize this solution. However, there are still considerations of
threshold criteria and funding for assisting climate refugees through this preemptive
route. So, making this work requires first addressing concerns about predicting what
peoples are most in jeopardy and prioritizing who has this relocation option available
and under what circumstances. It also requires simply figuring out what existing
institutional channels can be used to help realize such preemptive responses.
4.2A New, Complementary, Proposal
My proposal is responsive to the aforementioned concerns about setting priorities
and finding institutional channels for implementing responses to emerging climate
refugee situations. In sum, I submit that, because they can be used to establish
percentages of liability for losses and damages due to events linked to climate
change, PEAs can be used to "slice up the liability pie" formed via the risk-sharing
and pooling provisions outlined in the UN Paris agreement. Though PEAs themselves
are retrodictive, the scenario simulation methods used in such studies may also be
crucially useful for helping predict which peoples will probably be most in jeopardy
of experiencing coming extreme events; such that they can also be used to help
prioritize where preemptive responses and mitigation and relief efforts would be most
reasonably allocated. In these two ways, at least, PEAs and the Paris Agreement can
complement that above mentioned proposals to help respond more effectively to the
snowballing climate refugee problem.
One possibility here is that the "risk sharing" provisions outlined in the Paris
Agreement could be used to realize and fund both of the Nansen passport and
preemptive relocation responses discussed above. Those provisions could also be
used to mitigate the refugee problem through distributions of relief and aid funds
from a risk-insurance pool. In its current form, the Losses and Damages section of
the Paris Agreement directs specified Committees to develop infrastructure to support
such international risk-insurance, and risk-transfer protocol, to address losses and
damages. Specifically, it directs those committees to establish: "a clearinghouse for
risk transfer that serves as a repository for information on insurance and risk transfer,
13
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in order to facilitate the efforts …to develop and implement comprehensive risk
management strategies" (¶49). Notably, it also includes an explicit no liability clause
which states that, "the Agreement does not involve or provide a basis for any liability
or compensation" (¶52).
Through these directives and clauses, the Paris Agreement may provide a politically
and practically viable route for realizing responses to the climate refugee problem and
many other mounting problems. The agreement is also already in effect insofar as
roughly 90% of the governments in the world have ratified and begun taking steps to
comply with their commitments to the agreement. This is all promising, but there is of
course still much work to be done to actually realize and implement the risk-insurance
and transfer provisions for addressing losses and damages that the agreement outlines.
In addition to the straightforward matter of working out potential risk-management
strategies, possible means implementation, and ways to operationalize risk insurance
and pooling, I believe that assessing how PEAs and their underlying methods can be
used to help set priorities and prioritize strategy options can also push things forward
on this front.
Since PEAs are retrodictively powerful, one thing to do is to flesh out how existing
PEAs suggest prorating risk-insurance contributions and risk-transfer distributions, and
what further sorts of PEAs may be useful for making these determinations. Thompson
and Otto (2016) and Otto et al (2017) have taken steps in this direction. Although they
are more measured than I in their optimism about the potential applications of PEAs
and related methods for addressing climate justice issues, these authors stress the fact
that it is now possible to determine the "historical responsibility of individual countries
and regions can now be quantified for specific extreme events" with those methods
(Otto et al 2017, 758). Thus, they contend that the retrodictive powers of such studies
allow them to be used as tool to assign liability to individual world regions for purposes
of litigation to address climate justice issues at the international level (ibid., 759).
Another thing to do is to assess the potential capacities of the scenario simulation
methods used in PEAs for helping make predictions about extreme events given more
and less probable climate change scenarios. In Donhauser (2017) I have taken some
initial steps in pursuit of this project, and there identify at least four ways that PEA
methods may provide guidance and resources for decision-making about climate
change response strategies. I first contend that simply "by enhancing knowledge about
changes in extreme weather event patterns, intensity, and frequency under different
climate regimes" PEAs provide information about weather events and their causes
useful for making decisions about preemptive and mitigatory efforts to minimize
14
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the experience of losses and damages (p.265). I argue moreover that the scenario
simulation methods used in PEAs can be used to help better estimate likelihoods of
potential future events and their possible impacts under various projected climate
conditions (Ibid.; cf. Dole et al. 2011; Otto et al. 2012; Pall et al. 2011; Peterson et al.
2012; Rahmstorf & Coumou 2011). I further argue that the sorts of scenario simulations
used in PEAs have applications for "helping make inferences about variables that are
relevant to forward-looking policy and strategy decisions"; including, for example, how
the presence or absence of certain climate effects the likelihood of weather events that
can impact valuable agricultural and medicinal species (p. 266; see also Challinor et
al. 2009; Dumas & Ha-Duong 2013; Gienapp et al. 2013; Kurukulasuriya et al. 2011;
Lobell et al. 2013; Seo & Mendelsohn 2008). And, finally, I contend that, the sorts
of possible event simulations used in PEAs may also aid in assessing preemptive and
adaptive policy and strategy options by being used to augment other kinds of scenario
simulation models; including environmental and more broad socioeconomic resource
models (pp.266-7).
All of these potential applications of PEAs and PEA methods I believe may be
crucially useful for assessing what peoples in what regions may be most in jeopardy
of experience losses ad damages due to climate events. As well, I believe they may
be crucially useful for helping devise risk management strategies and setting priorities
to operationalize risk insurance and pooling initiatives. I thus urge that further
examination of these potential applications of PEAs and PEA methods for climate policy
decision-making should pursued, since this will likely help existing institutions and UN
parties respond more effectively to climate refugee issues and losses and damages
more broadly.
5.Conclusion
In the discussion above, I have drawn attention to ethical and political issues
isomorphic to climate refugee cases, and have critically evaluated options for helping
climate refugees through existing institutions. I have also sought to contribute to the
existing literature on climate refugees by endorsing the pursuit of responses through
the risk-sharing provisions of the UNFCCC Paris Agreement and outlining ways that
PEAs and related simulation methods may aid in developing effective responses
through those channels. I must urge that further examination of my suggestions, and
of the alternative climate refugee response strategies discussed, is of great practical
and ethical significance as the impacts of climate change continue to unfold. It is
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my sincere hope that my discussion has provided inspiration and resources that will
facilitate more pointed analyses of how best to assail the climate refuge crisis.
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Abstract
Religion is often singled out for special legal treatment in Western societies - which raises and important
question: what, if anything, is special about religious conscience beliefs that warrants such special legal
treatment? In this paper, I will offer an answer to this specialness question by investigating the relationship
between religious conscientious objections and their insulation from relevant evidence. I will begin my
analysis by looking at Brian Leiter’s arguments that religious beliefs are insulated from evidence and not
worthy of special legal treatment as a result. I will argue that he fails to show that religious conscience
beliefs are both in principle responsive to empirical evidence and in practice typically more insulated from
this evidence than secular conscience beliefs. If I am right about this, then Leiter fails to answer the “central
puzzle” of his recent book and fails to sufficiently distinguish the religious conscience from the secular
conscience. Second, I will look at whether or not it is plausible to understand the religious conscience as
insulated from other forms of evidence. Following the research of social-psychologist Jonathan Haidt, I will
argue that, typically, both forms of conscience seem to be similarly insulated from moral argumentation. I
will also show that, while it seems as though the religious conscience usually draws from a larger set of moral
values when compared to the secular conscience, this should make no legal difference overall. To conclude,
I will explain that the arguments in this paper can be understood as evidence in support of an egalitarian
response to religion’s specialness.
Keywords
Religion, Religious Belief(s), Conscience, Conscientious Objection(s), Legal Exemption(s), Evidence

Introduction
Religion is often singled out for special legal treatment in Western societies. For
example, 47 states in the U.S. currently offer nonmedical exemptions to persons
who object to mandatory vaccine laws for religious reasons. 29 of these states offer
legal exemptions solely to religious conscientious objectors while the other 18 states
extend these exemptions to nonreligious conscientious objectors as well. So, if both
an Atheist and a Christian conscientiously object to a mandatory vaccine law in New
York, a legal exemption can be granted to the Christian but not the Atheist under New
York’s current legal framework.1 This raises an important question: what, if anything, is
special about religious conscience beliefs that warrants such special legal treatment?

1.

For a chart depicting the kinds of vaccination exemptions (e.g., medical, religious, and/or philosophical)
in each state, please see: http://nvic.org/CMSTemplates/NVIC/pdf/state-vaccine-exemptions_blue.pdf
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In this paper, I will offer an answer to this specialness question by investigating
the relationship between religious conscientious objections and their insulation from
relevant evidence. I will begin my analysis by looking at Brian Leiter’s arguments that
religious beliefs are “insulated from evidence” insofar as they “do not answer ultimately
to evidence and reasons,” and as a result, are not worthy of special legal treatment
(Leiter 2014, 34). I will argue that he fails to show that religious conscience beliefs
are both in principle responsive to empirical evidence and in practice typically more
insulated from this evidence than secular conscience beliefs. If I am right about this,
then Leiter fails to answer the “central puzzle” of Why Tolerate Religion? and fails to
sufficiently distinguish the religious conscience from the secular conscience. Second,
I will look at whether or not it is plausible to understand the religious conscience as
insulated from other forms of evidence. Following the research of social-psychologist
Jonathan Haidt, I will argue that, typically, both forms of conscience seem to be
similarly insulated from moral argumentation. I will also show that, while it seems as
though the religious conscience usually draws from a larger set of moral values when
compared to the secular conscience, this should make no legal difference overall.
Leiter and Evidence
By “insulation from evidence,” Leiter thinks that religious beliefs “do not answer
ultimately to evidence and reasons” – and he takes this feature as the primary delineator
of religious conscience beliefs from other conscience beliefs (Leiter 2014, 34). Exactly
how might religious states of mind fail to answer to evidence and reasons? There seem
to be two ways. On the one hand, insulation from evidence could be understood as “a
property of beliefs which, by virtue of their content, cannot be validated or invalidated
by empirical evidence” (Boucher and Laborde 2014, 496). Understood in this way, the
objects of insulation are the religious conscience beliefs themselves, not necessarily the
religious believer. On the other hand, “insulation from evidence” could be understood
as an individual epistemic attitude or state of mind that believes despite the existence
of discrediting evidence. Understood in this way, the object of insulation is the religious
believer, not the religious conscience beliefs.
Unfortunately, Leiter is not initially clear about which view he holds. At one
point, he claims that “insulation from evidence…will be understood as a claim about
the religious doctrine rather than about the typical epistemic attitudes of believers”
(Leiter 2014, 34–35). At first, it seems as though Leiter thinks religious conscience
beliefs are in principle insulated from evidence. But at another point, he claims that
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“the distinctively religious state of mind is that of faith – that is, believing something
notwithstanding the evidence and reasons that fail to support it or even contradict it”
(Leiter 2014, 39). Here, he seems to adopt the other view: religious conscience beliefs
are just in practice more insulated from evidence when compared to their nonreligious
counterparts. Thankfully, Leiter clarifies his position in a later piece: “My considered
view, in fact, is that it is Believer Insulation that is crucial to the second of the three
characteristics of religion, though, of course, in some cases Believer Insulation will not
be a problem if the beliefs in question are marked by Belief Insulation” (Leiter 2016,
548). Given his clarifications, we can conclude that Leiter, in fact, holds the “Believer
Insulation” position (i.e., in practice insulation) – not the “Belief Insulation” position
(i.e., in principle insulation).
François Boucher and Cécile Laborde argue that Leiter faces a dilemma about this
allegedly demarcating feature no matter which view he holds. They contend that if
Leiter accepts Believer Insulation, then “he cannot distinguish religion from fanatical
adherence to any set of beliefs” (Boucher and Laborde 2014, 497). The same seems
true when we narrow our range from ‘religion’ to ‘religious conscience’: under the first
horn, the religious believer refuses to let available evidence stand against their religious
conscience beliefs, and as such, it would be difficult to differentiate them from any
other sort of fanatical adherence to some set of value beliefs. If Leiter accepts Belief
Insulation – and believes that “religious beliefs…neither claim support from empirical
evidence of the sciences nor purports to be constrained by empirical evidence”
(Leiter 2014, 47) – then Boucher and Laborde contend that “he cannot distinguish
secular from religious conscientious commitments” (Boucher and Laborde 2014, 497).
If the dilemma holds, then it doesn’t matter which view Leiter holds: his “insulation
from evidence” feature fails to demarcate the religious conscience from its secular
counterpart in either case.
The second horn to the dilemma exists insofar as Boucher and Laborde take
both kinds of conscience to be, in principle, insulated from empirical evidence. To see
why they think this, they have us consider two different moral imperatives adopted
by a religious group and by a secular group – arguing that both are categorical and
“arguably insulated from empirical evidence and standards of justification found in
natural science” (Boucher and Laborde 2014, 502). They initially consider examples
of religious conscience beliefs, e.g., the Buddhist who doesn’t eat meat because it
“spreads fear among living creatures and goes against the virtue of compassion” and
the Quaker whose pacifism is grounded in the claim that “all wars and outward fighting
proceed from men’s lust” (Boucher and Laborde 2014, 502). Then, they explain that
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the secular analogs to these religious conscience beliefs – namely, that “violence and
the use of weapons to kill other human beings is always wrong” and “that life has
intrinsic value” – also “ground an ethical commitment…while being just as impossible
to prove with empirical evidence and the tools of modern science” (Boucher and
Laborde 2014, 502). Can we justifiably believe that both forms of conscience are, in
principle, insulated from empirical evidence?
To answer this “in principle” question, we should make reference to the nature
of conscience itself. Richard Sorabji has argued that the conscience produces value
beliefs about which past, present, or future actions or attitudes would be wrong or not
wrong for us to adopt or not adopt by applying certain values to our particular context
(Sorabji 2014, 21 –16). This means that the evidential or justificatory basis on which
conscience beliefs stand are our moral values. We adopt values, and those values – at
least in some way – explain why we hold the conscience beliefs we do, serve to justify
the conscience beliefs that we hold, and act as the evidence that our conscience beliefs
appeal to. Of course, these values can – and often do – run the risk of reflecting merely
local conventions, customs, or superstitions, and therefore require constant reflection
and awareness of other values (Sorabji 2014, 220).2
If this is true, then why might Leiter think that a greater, in practice insulation from
empirical evidence is the distinguishing feature of the religious conscience? I suspect
that a methodological mistake by Leiter is partly to blame here. In his analysis, Leiter
broadly compares religious beliefs to conscience beliefs instead of narrowly comparing
religious and nonreligious conscience beliefs in particular. More specifically, Leiter’s
method for answering the original specialness question was to uncover the general
“features of religious belief that…distinguish religious beliefs from other kinds of
belief” in order to see whether those features warrant toleration (Leiter 2014, 27).
So, when Leiter argues that ‘religious beliefs’ are insulated from empirical evidence,
he seems to have a wider range of religious beliefs in mind, which include ontological
and epistemological beliefs as well as conscience beliefs. In fact, when addressing this
feature, Leiter relies exclusively on examples highlighting the insulation from empirical
evidence that uniquely ontological or epistemological religious beliefs seem to enjoy –
e.g., arguments for the existence of God, testimonial evidence supporting the belief in

2.

We should note that the justificatory process involved with conscience beliefs is not altogether
uncommon, for gauging the evidence for moral beliefs in Ethics more broadly often involves examining
the support they get from things like moral principles or values, moral theories, and considered moral
judgments or intuitions.
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the resurrection of Jesus Christ, etc. Not once does he cite an example of a uniquely
religious conscience belief that might be insulated from empirical evidence. So, it seems
as though at least part of the reason that Leiter included this feature was in response to
thinking about ontological and epistemological religious beliefs as opposed to religious
conscience beliefs specifically.
Nevertheless, does Leiter think that religious conscience beliefs are, in practice,
insulated from empirical evidence in the way that their ontological and epistemological
counterparts are alleged to be? When broadly comparing ‘religion’ and ‘morality,’ we
get close to Leiter’s answer to this question:
Is moral belief necessarily insulated from reasons and evidence? [F]
or cognitivist realists like Richard Boyd and Peter Railton…moral
judgments are not insulated from reasons and evidence as they are
understood in the sciences; indeed, just the opposite. So on this
view, morality is not at all like religion; it answers to reasons and
evidence – and answers successfully! Noncognitivist antirealists, by
contrast, conceive of moral judgments not as expressing beliefs…but
as expressing mental states that are not truth-apt, such as feelings.
On this picture, then, moral judgments are by their nature insulated
from reasons and evidence; just as feeling cheerful or sad is not
answerable to reasons or evidence, so too with moral judgment.
Religious judgments are still different, on this account, since some
religious judgments do express beliefs and so, in principle, could be
answerable to reasons and evidence, but are nonetheless taken to
be insulated from them. So on either of the two main contenders
for a credible metaphysics and semantics of morality, morality is still
different from religion. (Leiter 2014, 50–51)
A few points about this paragraph are in order. First, Leiter actually presents a
false-dichotomy here since it is possible – indeed, some say plausible – to hold nonnaturalist versions of metaethical cognitivism.3 Second, since Leiter’s discussion about
moral or religious beliefs focuses on their insulation from empirical evidence, his views
3.

This objection was raised by Boucher and Laborde as well: “This argument is fallacious since it presents
us with a false dichotomy and misrepresents both realism and non-cognitivism. First, Leiter relies on a
false dichotomy. Several strands of moral realism view moral propositions as referring to non-natural
moral facts such that the truth and falsity of moral judgements cannot be established by appealing to
empirical evidence and scientific methods.” (Boucher and Laborde 2014, 503)
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on their insulation from other forms of evidence – e.g., conceptual evidence – remain
an open question. Third, this paragraph nicely illustrates Leiter’s initial ambiguity about
whether he holds Believer or Belief insulation: when discussing metaethical cognitivism,
he seems to hold Belief Insulation and when discussing metaethical noncognitivism, he
seems to hold Believer Insulation. Lastly, this paragraph also illustrates the confusion
that results from Leiter’s methodological mistake. Leiter understands the “central
puzzle” of Why Tolerate Religion? to be “why the state should have to tolerate
exemptions from generally applicable laws when they conflict with religious obligations
but not with any other equally serious obligations of conscience” (Leiter 2014, 3). But
as we noted above, his method for answering this puzzle oddly focuses on ‘religion’
more broadly – not religious conscience specifically.
Given Leiter’s claims up to this point, it doesn’t seem like he takes much of a
stand on whether or not religious conscience beliefs are, in practice, insulated from
empirical evidence even though he repeatedly claims that religious beliefs, in general,
are. Again, it seems like his methodological mistake prevents making this distinction.
Leiter must believe that religious conscience beliefs respond to the same kinds
of evidences – and in roughly the same way – as other kinds of religious beliefs if
he believes that religious conscience beliefs are, in practice, largely insulated from
empirical evidence. Unfortunately, Leiter gives us no reason to believe that religious
conscience beliefs respond to the same kind of evidence as their ontological or
epistemological counterparts allegedly do. He only thinks that religious beliefs are, in
general, insulated from empirical evidence in practice – which may or may not include
religious conscience beliefs.
In fact, when contrasting ‘morality’ and ‘religion’, Leiter actually seems to give us
reasons to believe that the opposite is true: namely, that religious beliefs – understood
as ontological or epistemological religious beliefs – and moral beliefs – which would
include religious conscience beliefs – may differ with respect to evidence.
Consider this: if one is a metaethical cognitivist as Leiter describes it above – and
believes that moral judgments are, in principle, truth-apt and responsive to empirical
evidence – then moral beliefs (which include conscience beliefs) would be distinct from
religious ontological and epistemological beliefs when those religious beliefs are, in
principle, insulated from empirical evidence. Interestingly, a straightforward reading
of Leiter in the above paragraph seems to suggest that he holds this kind of Belief
Insulation position: after all, moral beliefs are “not at all like religion” insofar as the
former “answers to reasons and evidence” and the latter do not (Leiter 2014, 50–51).
Under this sort of scenario, the conscience part of the religious conscience would be in
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principle open to empirical evidence, but the religious part of the religious conscience
would not. While we know that Leiter actually holds the Believer Insulation position
(Leiter 2016, 548), it is not similarly clear whether he is a metaethical cognitivist as
described above.4 So, a straightforward reading indicates that Leiter takes moral and
religious beliefs to differ with respect to evidence. But an adjusted reading makes it
unclear whether or not Leiter thinks that religious conscience beliefs are insulated from
empirical evidence in the way that their ontological and epistemological counterparts
are alleged to be.
Now, if one is a metaethical noncognitivist – and believes that moral judgments
are, in principle, not truth-apt and responsive to empirical evidence – then Leiter
argues that moral beliefs (including conscience beliefs) are still distinct from religious
beliefs. His defense here is to argue that, contrary to noncognitivist moral judgments,
at least some religious beliefs are nevertheless, in principle, truth-apt and answerable
to empirical reasons and evidence. Again, he seems to mean the ontological and
epistemological kind, for these are the only kind of religious belief cited for example
when discussing the insulation feature. Under his second scenario, the conscience part
of the religious conscience would not be in principle open to empirical evidence, but
the religious part of the religious conscience would. As was the case before, we know
that Leiter holds the Believer Insulation position (Leiter 2016, 548), but we don’t know
whether he is a metaethical noncognitivist. So, under this scenario, it remains unclear
whether Leiter thinks that religious conscience beliefs are insulated from empirical
evidence in the way that their ontological and epistemological counterparts are alleged
to be as well.
Even though Leiter repeatedly claims that religious beliefs are, in general, insulated
from empirical evidence, he nevertheless fails to clearly show that religious conscience
beliefs are, in practice similarly insulated from empirical evidence. It seems like we can
only assume that they are if we also assume that Leiter is a metaethical cognitivist of
some kind, and that religious ontological and epistemological beliefs are, in principle,
truth-apt and answerable to empirical evidence. If Leiter were to adopt a form of
metaethical cognitivism, then the specific moral judgments produced by either kind of
conscience would amount to moral beliefs that are, in principle if not always in practice,

4.

Though he does clearly express his views about non-naturalist versions of moral realism in a footnote:
“Nonnaturalist versions of moral realism are, in my opinion, mere artifacts of academic philosophy,
which, through specialization, encourages the dialectical ingenuity that results in every position in logical
space finding a defender, no matter how bizarre” (Leiter 2014, 152).
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truth-apt and responsive to evidence.5 In such a case, Leiter would still need to show
that religious conscience beliefs are somehow more insulated from empirical evidence
than their nonreligious counterparts – and more insulated such that differential legal
treatment would be justified. Not only so, but whether these conscience beliefs would
be in principle responsive to empirical evidence is also an open question, for its possible
that these beliefs could only be, in principle, responsive to other forms of evidence.
In the absence of an argument from Leiter showing that religious conscience beliefs
are both in principle responsive to empirical evidence and in practice typically more
insulated from this evidence in a legally differentiating way when compared to their
nonreligious counterparts, we should suspend judgment on any conclusion he draws
about their respective legal treatment.
Perhaps the greatest implication of my critique is that, by failing to show that
the religious conscience is both, in principle responsive to empirical evidence and, in
practice typically more insulated from this evidence than secular conscience in a way
that justifies differential legal treatment, Leiter has failed to answer the “central puzzle”
of Why Tolerate Religion? His conclusion that the state has no principled reason to grant
exemptions from generally applicable laws to “religious obligations but not [to] any
other equally serious obligations of conscience” rests on the assumption that religious
conscience beliefs are differentiated by their insulation from empirical evidence (Leiter
2014, 3). As Michael McConnell notes, “it is the ‘insulation from evidence’ that most
clearly distinguishes religion in Leiter’s definition, and does almost all the work in his
analysis” (McConnell 2013, 786) – and if I’m right that Leiter has failed to distinguish
the religious conscience through this feature, then his analysis is largely undermined
and never gets off the ground – leaving the original specialness question still open.

5.

The idea here is that religious beliefs typically involve moral judgments, and as a result, Leiter’s approach
to moral judgments as either cognitive or noncognitive would apply to religious moral judgments as
well. Leiter surprisingly thinks that “[t]his is correct, but also irrelevant. For what is crucial is that all
religions involve non-moral judgments about the way the world is that cannot be interpreted in noncognitive terms: e.g., that Christ rose from the dead after his resurrection, that one or more supernatural
beings exist, that everything that lives is the reincarnation of a prior living being, and so on. These claims
are cognitive, and systematically false or, at best, unwarranted. They are also distinctive of religion
but not of moralities.” (Leiter, 2016, 550) Perhaps Leiter sees this point as “irrelevant” only because he
doesn’t fully appreciate the implications of his methodological mistake.
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Other Forms of Evidence
Now, it’s worth noting that Boucher and Laborde also fail to offer an argument for
their metaethical assumptions, namely, that both forms of conscience are, in principle,
insulated from empirical evidence. Additionally, it’s not clear whether they think that
the religious conscience is somehow differently insulated from nonreligious conscience
with respect to other evidences. Independent of these scholars, however, can we
justifiably believe that the religious conscience is somehow differently insulated with
respect to other forms of evidence – and ultimately in a way that justifies special legal
treatment? In what follows, I’ll argue that: (1) typically, both forms of conscience seem
to be similarly insulated from moral argumentation; and (2) the secular conscience
typically seems to be, at least in some sense, comparably more insulated from moral
values. I think a reasonable case can be made for (1) and (2) via Jonathan Haidt’s work
in moral psychology and that, even when (1) and (2) are plausible, treating religious
conscience with special legal solicitude is not.
Moral Argumentation
In The Righteous Mind, Haidt’s first principle of moral psychology states that
“[moral] intuitions come first [and] strategic reasoning second” (Haidt 2012, XX). Haidt
writes:
Moral intuitions arise automatically and almost instantaneously,
long before moral reasoning has a chance to get started, and those
first intuitions tend to drive our later reasoning. If you think that
moral reasoning is something we do to figure out the truth, you’ll
be constantly frustrated by how foolish, biased, and illogical people
become when they disagree with you. But if you think about moral
reasoning as a skill we humans evolved to further our social agendas
– to justify our own actions and to defend the teams we belong
to – then things will make a lot more sense. Keep your eye on the
intuitions, and don’t take people’s moral arguments at face value.
They’re mostly post hoc constructions made up on the fly, crafted to
advance one or more strategic objectives. (Haidt 2012, XX – XXI)
By intuitions, Haidt means the “dozens or hundreds of rapid, effortless moral
judgments and decisions that we all make every day” (Haidt 2012, 53). And by moral
judgments, Haidt is referring to a rapid cognitive process distinguished from reasoning
(Haidt 2012, 53) that is “akin to the judgments animals make as they move through
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the world, feeling themselves drawn toward or away from various things” (Haidt 2012,
72). While Haidt seems to initially indicate that our moral judgments are, in principle,
insulated from moral argumentation, he does concede that it’s still “possible for people
simply to reason their way to a moral conclusion that contradicts their initial intuitive
judgment, although [he] believe this process is rare” (Haidt 2012, 80). He thinks that
friends can challenge us, giving us reasons and arguments that sometimes “trigger new
intuitions, thereby making it possible for us to change our minds” (Haidt 2012, 55).6
Thus, Haidt maintains that while our moral judgments seem to be, at least in principle,
open to this sort of evidence, in practice he thinks they are largely insulated.7
This first principle of moral psychology is important for establishing (1) in that Haidt
is presumably talking about all moral judgments – religious or otherwise. If (1) is true,
then we may actually have good reason to treat religious and secular conscience beliefs
equally before the law since they would be practically indistinguishable concerning
their insulation from this sort of evidence. Both kinds of conscience beliefs are intuitive
moral judgments produced by applying values to our actions or attitudes that are not
themselves initially justified by some moral argument or line of reasoning. Both kinds
of conscience adopt some moral values, apply these values to our particular actions or
attitudes, and produce an intuitive moral judgment. And the intuitive moral judgments
produced by both kinds of conscience are described as being in principle open to moral
arguments even though, in practice, they are typically insulated from this evidence.8 At

6.

“It’s not everyday,” Haidt says, “that we change our mind about a moral issue without any prompting
from anyone else” (Haidt 2012, 56). We should note, however, that even though others may give us
moral arguments that we might find persuasive, we ultimately seem to answer to the intuition that their
moral arguments create in us.

7.

To better understand how this influence from others and our own reasoning might work in changing our
minds about moral conclusions, see figure 2.4 depicting Haidt’s Social Intuitionist Model (Haidt 2012,
55).

8.

Haidt notes that one of the most common criticisms of his social intuitions model from philosophers is
that conceptual evidence actually seems to change or at least influence our moral beliefs more frequently
in practice than Haidt seems to grant. He writes: “These critics present no evidence, but, in fairness, I
have no evidence either as to the actual frequency in daily life with which people reason their way to
counterintuitive conclusions (link 5) or change their minds during private reflection about moral matters
(like 6). Of course people change their minds on moral issues, but I suspect that in most cases the cause
of change was a new intuitively compelling experience (link 1), such as seeing a sonogram of a fetus,
or an intuitively compelling argument made by another person (link 3). I also suspect that philosophers
are able to override their initial intuitions more easily than can ordinary folk, based on findings by Kuhn
(1991).” (Haidt 2012, 385)
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this point, then, there are no grounds for affording religious conscience special legal
solicitude if it is nearly indistinguishable from secular conscience with regard to its
insulation from moral argumentation.
Moral Values
Concerning (2), does Haidt’s research help us develop a plausible case that the
secular conscience is typically more insulated from moral values – and perhaps in a
way that justifies special legal solicitude for religious conscience? Here, we can turn
to Haidt’s second principle of moral psychology, which states that “there’s more to
morality than harm and fairness” (Haidt 2012, XXI).
By this principle, Haidt only means to make a descriptive claim about what sorts
of “moral foundations”9 and related values10 that people from across different cultures
draw from as an anthropological fact. He writes:
The moral domain is unusually narrow in WEIRD [i.e. – western,
educated, industrial, rich, and democratic] cultures, where it is
largely limited to the ethic of autonomy (i.e., moral concerns about
individuals harming, oppressing, or cheating other individuals). It is
broader – including the ethics of community and divinity – in most
other societies, and within religious and conservative moral matrices
within WEIRD societies. (Haidt 2012, 129; emphasis added)
So, Hadit’s research indicates the following: that nonreligious and nonconservative individuals within a WEIRD culture typically draw from comparatively
fewer moral foundations and related values than their religious and conservative WEIRD
counterparts when explaining or justifying moral judgments. The more nonreligious
and liberal WEIRD individuals, according to Haidt, typically draw from just three moral

9.

Haidt describes these moral foundations as “sets of modules that work together” to meet adaptive
challenges (Haidt 2012, 147). He describes modules as “little switches in the brains of all animals” that
are “switched on by patterns that were important for survival in a particular ecological niche and when
they detect that pattern, they send out a signal that (eventually) changes the animal’s behavior in a way
that is (usually) adaptive” (Haidt 2012, 144).

10. Haidt explains that each moral foundation has characteristic emotions – e.g., compassion is a
characteristic emotion of the Care/Harm foundation – and relevant virtues and values – e.g., obedience
and deference are the virtues and values of the Authority/Subversion foundation (Haidt 2012, 146).
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foundations and their related values – what he calls the Care/Harm foundation, 11 the
Fairness/Cheating foundation,12 and the Liberty/Oppression foundation.13 Conversely,
more religious and conservative WEIRD individuals tend to draw from three additional
moral foundations – the Loyalty/Betrayal foundation14, the Authority/Subversion
foundation,15 and the Sanctity/Degradation foundation.16 Hence, this is why Haidt
suggests that there is, at least descriptively, “more to morality than harm and fairness:”
after all, liberals typically appeal to only three moral foundations whereas conservatives
tend to appeal to all six.17
However, for our present purposes, what’s important to highlight is that
nonreligious WEIRD individuals seem to typically draw on three moral foundations and
their related values whereas religious WEIRD individuals typically draw on all six moral
foundations and their related values. Haidt’s second principle implies that there is a
descriptive difference with our moral beliefs that trends along secular and religious
lines: religious moral beliefs typically draw from a larger evidential base (i.e., a larger
set of moral values) when compared to their secular counterparts (i.e., a smaller set of
moral values). If this is true, then (2) seems plausible: the religious conscience would

11. This foundation “makes us sensitive to signs of suffering and need; it makes us despise cruelty and want
to care for those who are suffering” (Haidt 2012, 178).
12. This foundation “makes us sensitive to indications that another person is likely to be a good (or bad)
partner for collaboration and reciprocal altruism. It makes us want to shun or punish cheaters” (Haidt
2012, 178).
13. This foundation “makes people notice and resent any sign of attempted domination. It triggers an urge
to band together and resist or overthrow bullies and tyrants” (Haidt 2012, 215).
14. This foundation “makes us sensitive to signs that another person is (or is not) a team player. It makes us
trust and reward such people, and it makes us want to hurt, ostracize, or even kill those who betray us
or our group” (Haidt 2012, 178–79).
15. This foundation “makes us sensitive to signs of rank or status, and to signs that other people are (or are
not) behaving properly, given their position” (Haidt 2012, 179).
16. This foundation “makes it possible for people to invest objects with irrational and extreme values – both
positive and negative – which are important for binding groups together” (Haidt 2012, 179).
17. “Liberals have a three-foundation morality, whereas conservatives use all six. Liberal moral matrices rest
on the Care/harm, Liberty/oppression, and Fairness/cheating foundations although liberals are often
willing to trade away fairness (as proportionality) when it conflicts with compassion or with their desire
to fight oppression. Conservative morality rests on all six foundations, although conservatives are more
willing than liberals to sacrifice Care and let some people get hurt in order to achieve their many other
moral objectives” (Haidt 2012, 214).
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typically apply a broader range of values and must therefore work with a greater range
of evidence in order to produce beliefs about what would be wrong or not wrong
for one to do or not do. Using Haidt’s language, the religious and secular individual
would obviously both possess moral beliefs (including conscience beliefs), but their
intuitive moral judgments would be produced by a different set of moral foundations
and related values getting “triggered” by and applied to particular events. Thus, the
more religious person must typically process the intuitive moral judgments produced by
six moral foundations and related values, while the more secular person must typically
process the intuitive moral judgments produced by only three moral foundations and
related values.18
If (2) is plausible, then there seem to be only two reasons why we might grant
special legal treatment to the religious conscience: either because there is something
special about the different moral value(s) that the religious conscience applies or else
because there is something special about the religious conscience having to apply a
greater number of values. Under the first scenario, there would have to be something
special about the value(s) uniquely applied by the religious conscience – something that
the value(s) applied by the secular conscience lack(s) – that would warrant preferential
legal treatment. Under the second scenario, there would have to be something special
about having to navigate and apply a greater number of values – something the secular
conscience does not have to do – that would warrant preferential legal treatment.
I think we can simply dismiss the second reason as drawing a distinction without
a moral difference. After all, navigating a greater number of moral values en route to
formulating one’s conscience belief just doesn’t seem to amount to a principled reason
for granting totally different legal protections to the religious conscientious objector.
Regarding the first reason, however, I want to make a few points. First, we should
note that Haidt’s research concerns trends with respect to these moral foundations
and values: the religious conscience seems to typically draw from a larger set of moral
values or foundations, while the secular conscience seems to typically draw from a
smaller set of moral values or foundations. This means that it is possible for both forms
of conscience to not only sometimes draw from an atypical moral foundation and
related value, but to sometimes draw from an atypical moral foundation and related

18. This helps us, for example, understand why we see such a vast difference between the political left and
right over the use of concepts such as ‘sanctity’ and ‘purity’. Those on the right are driven by intuitions
triggered by the sanctity foundation and those on the left lack these intuitions. For more on this, see
Chapter 8 “The Conservative Advantage” (Hadit 2012, 180–216).
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value with an atypical weightiness as well.19 So, it seems then, that granting special
protections to religious conscience on the grounds that it typically draws from a certain
set of arbitrarily designated, special values would inevitably lead to unwarranted
exclusivity and underinclusivity. While it is true that laws draw somewhat arbitrary lines
all the time that are over and underinclusive, drawing a line between moral values in
this way might be especially arbitrary – which leads to my next point.
Second, qualitatively comparing some moral values to other moral values
– if possible – seems difficult to do. You might think that moral values are
incommensurable, and so any sort of comparative question would be, in principle,
impossible to navigate. You could also think that it is in principle possible to show
that some moral values are better to adopt than others – and that some value beliefs
are more justified than others. If possible in principle, however, it nevertheless seems
difficult in practice to justifiably conclude that some moral values are somehow better
or more special than other values such that they are worthy of special legal treatment –
especially in the context of evaluating the values that underlie conscientious objections.
This would amount to, for example, exempting a religious conscientious objector to
conscription but not a similarly situated secular objector solely on the basis that the
value underlying the religious conscience belief is somehow better or more worthy of
entirely different legal protections.20 Lastly, we should also worry about whether courts
are the appropriate arbiters of these comparative questions between moral values. Not
only are these questions difficult to navigate, but answering them might effectively
cause the state to take a definitive stance on some conception(s) of the good life or to
endorse some sectarian value(s) over some nonsectarian value(s). Disallowing courts to
be the arbiters of questions comparing moral values in this way may actually protect
against the “totalization of morality” on the part of the government (Chapman 2013,

19. For example, Haidt notes that Unitarian (religious, liberal) preachers made greater use of Care and
Fairness words in their sermons, while Baptist (religious, conservative) preachers made greater use of
Loyalty, Authority, and Sanctity words in their sermons (Haidt 2012, 188). This indicates that there are
outlier religious consciences – e.g., Unitarian consciences – that typically and weightily draw on the first
three moral foundations and related values.
20. To use Boucher and Laborde’s example, this would amount to granting an exemption to the Quaker
whose pacifism is grounded in one kind of value and claim - i.e., that “all wars and outward fighting
proceed from men’s lust” (Boucher and Laborde 2014, 502) – but not the secularist whose conscientious
objection is grounded in a different sort of value and claim – i.e., that “violence and the use of weapons
to kill other human beings is always wrong” (Boucher and Laborde 2014, 502).
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38) as well as encourage the sort of “skepticism and humility that we owe one another
as compatriots in a pluralistic society” (Sepinwall 2015, 1929).21
Conclusion
In this paper, I offered an answer to the question concerning religion’s specialness
before the law by investigating the relationship between religious conscientious
objections and their insulation from relevant evidence. I began my analysis by looking
at Brian Leiter’s arguments that religious beliefs are insulated from evidence and are not
worthy of special legal treatment as a result. I argued that he failed to show that the
religious conscience is both in principle responsive to empirical evidence and in practice
typically more insulated from this evidence than secular conscience. If I am right about
this, then Leiter actually fails to answer the “central puzzle” of Why Tolerate Religion?
and fails to sufficiently distinguish the religious conscience from the secular conscience.
Second, I looked at whether or not it is plausible to understand the religious conscience
as insulated from other forms of evidence. Following the research of social-psychologist
Jonathan Haidt, I argued that, typically, both forms of conscience seem to be similarly
insulated from moral argumentation. I also showed that, while it seems as though the
religious conscience usually draws from a larger set of moral values when compared to
the secular conscience, this should ultimately make no legal difference overall.
I want to lastly point out that the arguments in this paper can be understood as
evidence in support of an egalitarian response to religion’s specialness. An egalitarian
response to religion’s specialness would contend that both religious and nonreligious
conscience claims should be treated equally before the law - however it is that we
think they should, in fact, be treated. Thus, believing that we have good reasons to
21. I’m sympathetic to the views of Nadia Sawicki on this point. She argues that true respect for any claims
of conscience demands a consistent, coherent, and repeatable mechanism for legal accommodation,
even if that test is open-ended and results in uncertainty at the margins (Sawicki 2012, 1395). She thinks
that the most promising legal mechanism for determining the permissibility of conscientious exemptions
may be the kind of content-neutral balancing test often used in constitutional law – indeed, the kind
that we see with RFRA (Sawicki 2012, 1396). While she grants that a balancing approach may be
subject to criticism (e.g., that it risks being used as a proxy for judgments based on majoritarian values),
she thinks that the alternative to establishing a content-neutral guiding principle is to “abandon the
promise of freedom of conscience and concede that American society considers exercises of personal
conscience to be valuable only to the extent that they align with widely accepted moral principles”
(Sawicki 2012, 1396). This alternative, Sawicki argues “would undermine the foundational purpose of
legal accommodation of conscientious belief, which is to protect individuals from oppressive majoritarian
understanding of morality” (Sawicki 2012, 1396).
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afford special legal treatment to both religion and conscience and believing that we
have good reasons to adopt an egalitarian response are compatible. More specifically,
the arguments here can support the second premise of a common argument in the
specialness of religion literature:
1. If we should treat religious conscience beliefs with comparatively
special legal treatment, then it is because there are features of
religious conscience beliefs that distinguish them from other
conscience beliefs that warrant such treatment.
2. But there are no features of religious conscience beliefs that
distinguish them from other conscience beliefs that warrant
comparatively special legal treatment.
3. Therefore, we should not treat religious conscience beliefs with
comparatively special legal treatment.
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Authenticity in the Digital Age of Social Media
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Abstract
Ghost writing is not a new phenomenon, as it has occurred in various media, including classical music and
contemporary novels, for centuries. The last decade, however, has seen ghost writing enter into a new arena
with its increased occurrence in social media. This raises questions concerning authenticity, for if authenticity
is linguistically built, one has to wonder about the degree to which a ghost writer may obtain the authority
to genuinely express the ideas of their employee. Regardless, the experience of the social media content
consumer as an authentic or inauthentic act is central to the consideration of this paper.
When talking of brands and consumers, we have to consider the degree to which the responsibility is on the
consumer or the producer of the product. This paper will look at this issue from both points of view. In doing
so, we will apply numerous ethical principles, including deontological ethics, to try and ascertain the degree
to which ghost writing in social media is morally problematic.
Keywords
Ethics, Social Media, Ghost Writing, Branding, Authenticity

In September of 2017, U.S. Senator Ted Cruz publicly liked pornography. Unlike
in decades past, this was not a press release or even a comment to the press. Instead,
Mr. Cruz’s Twitter account liked a post of another Twitter account that posts sexually
explicit material. Later, Mr. Cruz indicated that one of his aides responsible for
managing his digital presence was to blame and the story has mostly ended here.
Yet, incidents like this raise important ethical questions regarding how we
consume media in the 21st Century. Ghost writing of content has occurred in
various media for centuries, including classical music and contemporary novels. The
last decade, however, has seen ghost writing enter a new arena with its increased
occurrence in social media. Companies and celebrities have turned to social media as
platforms of influence for their target markets/audiences. One is able to engage in a
threaded Facebook “conversation” with McDonalds as easily as they are with their own
parents. In order to manage these increased interactions as well as the expectations
of availability, prominent companies and people have started hiring employees solely
to manage and engage in social media spaces on their behalf. The verified account
of Senator Ted Cruz is just one example of this contemporary practice. We argue that
this form of ghost writing represents a departure from prior ghost writing practices as
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the intent is audience engagement built to feel authentic while relying on teams of
uncredited people to do so.
In such a mediascape, the question of where authenticity comes from must be
addressed. If authenticity is linguistically built (Taylor and Van Every 2000), one has to
wonder about the degree to which a ghost writer, who has intimate conversations with
the person they are representing in social media, may obtain the authority to genuinely
express the ideas of their employer. Regardless, the expectation that a consumer of
that account may have when viewing produced messages may lead that consumer
to view manufactured, branded, framed, and manicured messages as being authentic
expressions of a genuine person.
Ostensibly, these concerns are addressed through experience with the medium
itself. As one becomes more proficient with various social media platforms, they
become enlightened to the fact that people are brands, just as we have come to see
advertising as biased messages produced by brands. This paper, however, will plunge
into that assumption and analyze where the responsibility of authenticity resides.
These questions will be analyzed from a variety of philosophical frameworks (including
deontological) as tools to ascertain the degree to which ghost writing in social media
is morally problematic. This is particularly ripe for analysis when comparing the role of
authenticity and expectation of authenticity from the view of producers and consumers
as in a social media ecology, for each person is simultaneously both.
What is this mediascape that we are currently presented with? A recent report
from the Pew Research Center (2017) reports that approximately 69% of all Americans
us at least some form of social media. This percentage increases when we look at
different age demographics. Marketers in particular are interested in young purchasers,
so that 86% of 18-29 year olds and 80% of all 30-49 year olds make use of social
media makes social media engagement of prime importance to those seeking this
market. Sheer use of social media is not the only indication of social media growing as
a professionalized endeavor. A quick search on Indeed (a popular job search engine)
found approximately 64,000 jobs related to social media. The sought out skills included
management of accounts, posting, content creation, etc. Professionalism in social
media is certainly here. The Content Factory (2017), a social media firm, estimates that
most professional companies will be spending 4,000 – 7,000 dollars per month on
these types of social media engagements.
That said, many early scholars of social media predicted a different vision for social
media content and activity. For example, Clay Shirkey, a prominent media scholar,
argued in Here Comes Everybody that social media represents the ability to organize
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without organizations so that humans could overcome barriers, innovate, collaborate,
and generally make the world a better place (Shirkey 2008). Shirkey is not the only one
to have such a vision for social media. Numerous articles from the early 2000s argued
that social media, and the internet in general, was a democratizing medium that
would amateurize our media diets, break down barriers for collaboration, and unsettle
organizational structures. In essence, through the genuine and authentic interaction of
genuine, real, non-professional people, the world would have a richer, more diverse,
more collaborative dialogue space. Using the terminology of Habermasians, the
internet represented the digital public sphere. New services like Friendster, Facebook,
MySpace, Twitter, gave voice to those without printing presses to participate in the
dialogues of the mass media. It intersected and influenced traditional media. These
were people, real people, changing the world.
Scholars continue to debate the merits of the rhetoric that occurs in these spaces.
Donald Trump’s Twitter presence aside, political social media campaigns, corporate
accounts like Chase and McDonalds, and news media outlet social media indicates that
social media is not always about democratizing voice. It is a professional environment
where marketing, industrial interests, political interests, and careful, professional level
interactions are expected.
Controversies erupt when popular accounts make mistakes. Newt Gingrich,
or at least his account, was publically shamed for purchasing Twitter followers.
Senator Chuck Grassley tweeted incoherent sentence fragments, making him the
stuff of internet legend. McDonald’s officially tweeted that the country would be
better off if Obama was still president instead of Donald Trump, resulting in concern
over alienating consumers. As a result, it is not surprising that those with branding,
imaged related goals; such as companies, celebrities, and politicians, would instead
turn to a professional class of ghost writers to manage and produce refined,
purposeful, persuasive content. This is not inherently problematic as we often turn to
professionalism to produce the results we would like. However, a deontological ethical
framework such as Immanuel Kant’s offers us a basis to question the ethical nature of
the phenomenon of ghost writing within social media accounts.
The Kantian ideal of universality within the categorical imperative seems to
undermine the very practice of ghost writing, for Kant famously asks us to “Act only
according to that maxim whereby you can at the same time will that it become a
universal law” (Weston 2001, 90). Imagining for a moment what social media would
look like if everyone knew that every other post was not authored by the person listed
indicates the questionable nature of the practice from a Kantian perspective. In a world
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in which everything is ghost written, nothing feels authentic, for nothing can be truly
believed.
Of course, the issue is muddied when one considers the practice on an individual
perspective (Ted Cruz or 50 Cent) versus a corporate perspective. Regardless of
what the Supreme Court may have said, most people do not consider corporations
such as Coca Cola and Apple, or organizations like the NRA, as people. In terms of
corporations, we are much more likely to recognize as consumers that the item being
viewed in Twitter or Instagram is being presented by an employee whose job it is to
manufacture that content. One could even go so far as to alter the maxim behind the
categorical imperative to allow for corporations to always be represented by a social
media expert, placing the question of ethical authenticity on the backburner in those
cases.
Authenticity is still an important component in accounts that are presented as
representing a single entity. The accounts of a model such as Chrissy Teigen or her
husband the musician John Legend appear to be legitimate (especially as some of
their tweets are as benign as their enjoyment of a Stove Top Stuffing for Thanksgiving
dinner). When we read about Chrissy at the veterinarian worrying about her sick
bulldog Puddy, we truly feel connected and empathize with their struggle (after all,
we’ve seen several pictures of the little guy alongside pictures of food and cover shoots
posted by Chrissy). The idea that the posts by Chrissy may not be by Ms. Teigen herself
strike us as a betrayal of a trust. We trust her – we trust her voice – we trust her
account.
Still, it would be foolish to forget that Chrissy Teigen is a celebrity, and as a celebrity
must maintain her brand. This confuses the personal versus professional distinction for
the average consumer, and examples like Ted Cruz and 50 Cent throw doubt on the
legitimacy of all areas of the social media universe.
Social Media expert Jason Falls writes in Social Media Explorer about concerns
regarding ghost writing in blogging. That article, titled “The Ethics, or Lack Thereof,
Of Ghost Blogging” did make some important distinctions that may help clarify the
corporate versus singular distinction wrestled with above. Falls writes that:
·

If the writing piece in question is written under no byline for the
company, you’re a copywriter, not a ghost writer.

·

If the writing piece in question is written under the byline of a person
who takes a proactive role in outlining, dictating and/or editing the
piece, you’re a copywriter, not a ghost writer.
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·

If the writing piece in question is written under the byline of a
person who simply reads the copy the writer provides offers cursory
suggestions and edits, you should be listed a co-author on the piece...
If you’re not, you are a ghost writer and this is, by definition, not
being honest or transparent with the audience.

·

If the writing piece in question is written under the byline of a person
who never even touches the project other than to pay the author, it’s
just a flat lie and unethical in my book (Falls 2009).

This line of thinking can help distinguish what may be a simple philosophical
curiosity (when someone serving in a position of media relations publishes tweets
for the company that employs them) from other more ethically serious matters. Of
course, as history has taught us, corporate tweeting and other social media can have
ramifications that are ethical in nature. To take just one example consider when a
corporation tweets an advertisement or attempts a joke that is seen as being insensitive
for sexist, racist, homophobic, or other reasons. Looking at the September 2014
DiGiorno Pizza’s tweet that used a trending hashtag at the time – “#WhyIStayed You
Had Pizza.” Of course, this small tweet caused a bit of an uproar, as the WhyIStayed
trend was about women staying in violent relationships – a clear example of a post
being tone-deaf to the ongoing conversation (https://www.cio.com/article/2839794/
social-media/12-shocking-social-media-horror-stories.html#slide4,accessed 1/9/2018).
In cases like this, who is to blame – the person who posted the tweet, the persons
consulted for the tweet, or the person who hired the tweeter and the other consultants
to the company in the first place?
Saying that we should focus most of our attention on individual accounts still
leaves some serious questions. Of course, the degree to which entities like Beyoncé or
Donald Trump are individuals or are instead fronts for larger more expansive brands
and empires is an open one worth considering, and serves to highlight the concerns
raised above. One does not know who is talking when someone is expressing their
viewpoints in social media – and that is not a good thing.
It is at this point that we introduce the ethics of care model, formulated most
famously by Carol Gilligan, into this conversation. Her perspective highlights the
importance of interpersonal relationships, a point particularly relevant to ghost writing
and social media. When we like a tweet posted by Philip Pritchard, the keeper of the
Stanley Cup (perhaps the most important job in the world, we dare say), we believe that
we are communicating directly with the man himself. When he likes a comment posted
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on one of his posts, it feels like the man himself is showing respect for an offering of
wisdom, insight, or praise. While the disappointment that would arise by learning that
Phil, or any other celebrity, actually did not spend time liking one’s comment might not
cause significant harm, it does not change the fact that this perceived breach of trust
might affect people severely.
This disappointment matters, says Gilligan, because our world is “a world of
relationships and psychological truths where an awareness of the connection between
people gives rise to a recognition of responsibility for one another, a perception of the
need for response” (Gilligan 1993, 98). When an individual assumes a social position
within social media, an understandable assumption is that they are who they say
they are. When a 48 year old male enters a chatroom pretending to be a 15 year old
female, few would argue that what is taking place is an inauthentic representation of
reality, undermining the potential relationship between that person and those they
interact with. The same is true for ghost writing of social media accounts. According
to commentator Anthony Weston, the ethics of care is rooted in a larger conception of
virtue ethics that stretch back to the philosophy of Aristotle, and that this perspective
presents “Many of the key ‘practices’ of human life [that] arise from our life together”
(Weston 2001, 98). When a social media giant like George Takei admits that some of
his posts are outsourced to an individual paid $10 per post, or when Hugh Jackman
has to step in to explain that his tweet about the Opera Center in his homeland of
Australia (more famously known as the Sydney Opera House) was written by a staffer,
our sense of connection is undermined.
There is an inherent responsibility in placing your name on a document, be it a
last will or a quick note to a friend. From the perspective of fans and followers of a
celebrity, social media posts are notes that represent a relationship, regardless of how
naïve or tenuous that connection may be. As more examples of social media ghost
writing gone awry become public, more work must be done to evaluate what these
examples mean for the larger ethos of our internet lives.
The ethics of care go beyond the inauthenticity of being ghost written for. There
are strategic reasons beyond managing a strong social media presence to make use of
ghost writers.
Potential social media scandals, such as the initial Ted Cruz example, allows for
a shirking of responsibility. Although it is likely that this particular incident was the
accidental act of an individual working for Senator Cruz, there is also the possibility
that this was a genuine act of Mr. Cruz. In order to avoid a meaningful discussion
of what Senator Cruz’s enjoyment of pornography means for his public persona, a
47

Journal of Ethical Urban Living
staffing change conveniently makes such conversations unnecessary. In this way, the
use of ghost writing can be seen as more than just a practice of professionalism, it is
also a practice to insulate those in power. Instead of having to authentically address
controversial, inadvertent, or upsetting messages, those in power can simply “make a
staffing change” in order to solve the problem. This then becomes no different than
“I was hacked” as an excuse for embarrassing content. We can think of this as the
digital equivalent of “I was drunk” as an excuse for foolishly expressed sentiments.
This then allows those in power to be able to trial run ideas and positions. When there
is pushback, the intern or someone without power can be blamed and eliminated.
Not only does this violate the ethics of care for the audience by way of potential
manipulation, it is also a violation of the ethics of care regarding those being sacrificed
for the account. Instead of being valued members of a team, ghost writers, previously
unknown to the audience, are replaceable parts in a machine of content.
Yet, we should not be so quick to assume that we too are not guilty of these
ethical violations. One of the promises of social media is that we, the once consumer,
are now also producers of media content. Each Facebook post, tweet, and YouTube
video is media content created by us. We consume and produce media, known in the
media studies parlance as prosumerism. We likely do not have ghost writers, per se,
but we are likely less than ideally authentic in our posts. We present ourselves ideally
or partially. The normative standard being modeled by professional social media users,
both known and unknown, is likely modeling the type of normatively correct social
media behavior. Through observation, even the amateurs among us have learned the
“dos and don’ts” of social media behavior. The professional class of social media are
likely shaping the ethics of self-portrayal toward perfection and idealism and away
from more authentic and genuine portryals of self.
This paper serves as just the tip of the iceberg regarding the ethical questions
we should be asking about the consumption and production of social media. In
many ways, we assume that this medium will self-develop social norms and “correct”
behavior. This was the hope and vision for many of the initial researchers. Professionals
with considerations toward idealization instead of authenticity, however, are seemingly
shaping these norms. This paper seeks to help us critically engage in discourse around
the application of ethics as a potential solution to the pitfalls of a disingenuous
mediated world.
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Abstract
Aristotelian virtue ethics is noted for, among other things, promoting the “unity of the virtues” thesis: that
is, if one is to possess one of the virtues, then one must have all of them. This leads us to conclude that,
in all likelihood, there is nary a virtuous person on Earth. Yet some defenders of the unity of the virtues
thesis claim that any account that rejects that thesis will inevitably paint an incoherent picture of practical
reasoning, moral psychology, and human achievement. If we see virtue as being wholly spearable, so the
argument goes, then we find that seemingly virtuous persons will be living fragmented lives replete with
conflicting, if not wholly contradictory, values. The dilemma then unfolds: either craft a theory of virtue that
risks incoherence, or have a virtue ethics that is seemingly distant and, in some sense, inaccessible.
This paper attempts to solve this puzzle by recognizing the need for coherence and synthesis in our moral
commitments while also rejecting the “unity of the virtues” thesis. Borrowing a distinction between the
individual “small v” virtues (such as temperance, courage, and so on) and holistic, complete “Capital V” Virtue
(such as when Aristotle speaks of the “Virtuous person”), this paper builds off of the later Wittgentein’s work
to suggest that we acquire concepts using what I call the Basic Concept Acquisition (BCA) and Practical
Perception (PP). Since the acquisition and proper employment of concepts are inseparable from one another,
the BCA and PP are, too, inseparable from one another. A virtue, then, is the mastery over a particular
“moral skill,” as it were – being generous, just, brave, and so on. Since learning what these moral concepts
are involves seeing how they are enacted over a range of varying circumstances, having a particular virtue
entails having a matching phronesis. Because virtues are simply a mastery of particular skills that we adopt
when we first learn moral (and other, non-moral) concepts, possessing one virtue still must fit into the web
of commitments that one has acquired via the BCA and PP. Having a single virtue, then, does not necessarily
entail that one’s life is replete with inconsistent commitments. So while the virtues must be evaluated
holistically – that is, in light of the totality of one’s commitments – this account of virtue allows for one to
have one virtue without having the others so long as one’s moral outlook is coherent; that is, the virtues are
not unified in the traditional sense but rather loosely bound. Moreover, this account allows us to make sense
of our difficulty in ascribing virtue to those who demonstrate an inconsistency in their holistic moral picture,
even if they genuinely attempt to acquire a particular virtue.
Keywords
Virtue Ethics, Practical Reasoning, Aristotle, Wittgenstein

Introduction
Virtue, it seems, is rather elusive. To be virtuous, we might say, is to be virtuous
in all respects. After all, we wouldn’t call the brave soldier who rapes and pillages
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innocent non-combatants, virtuous in any sense; we may even feel compelled to call
him vicious. This critique’s sharpness might come from an implicit commitment to the
claim that a failure to express a virtue means that, at least in part, the agent fails to see
the situation in the proper light (Murdoch 2001, 37). Aristotle posited that, without
more, virtue is not possible, for it cannot tell us how to apply the virtues of generosity,
justice, magnanimity, and so on to those occasions that confront us. For that, we need
phronesis, that is, practical wisdom that tells us how to bring about virtuous ends
(Aristotle 1999, 1144b24-28, 31-32, 1144a9-10).1 Moreover, since, on the Aristotelian
account, virtuous actions can only come into fruition by acting in particular ways and
in particular situations that call for acting with a particular virtue in mind, we must
conclude that virtue and phronesis have a biconditional relationship: virtue requires
phronesis and phronesis requires virtue (Aristotle 1999, 1144a22-1144b1).
If we adhere to this biconditonal relationship, then we will quickly find ourselves
with the unity of the virtues. For if every virtue entails phronesis, and phronesis entails
the other virtues, it follows then that a single virtue entails all of the virtues. Moreover,
rejecting the reciprocity of the virtues allows for abominable examples, such as a
supposedly brave soldier who rapes and murders non-combatants. And such examples
may arise precisely because every virtue must, as it were, cohere with a broader sense
of the good. Thus, this soldier must have some unfathomably disjointed notion of
goodness – “it is bad to retreat from our lines despite being under heavy enemy fire,
but morally permissible to abuse, rape, and murder non-combatants.”
On the other hand, we do want to say that skills and understanding relating to one
area of expertise by no means entails knowledge, let alone expertise of another area.
We notice this with ordinary skills as well; being an excellent chef certainly doesn’t
entail that one is an excellent athlete. So why not for virtue? We can imagine cases
where someone who genuinely possesses the virtue of bravery totally fails to possess
the virtue of, say, temperance.2 I call this the non-reciprocity of the virtues.3 So now we
are in a real vice: either we have the reciprocity or non-reciprocity of the virtues, and
both leave us somewhat unsatisfied.

1.

I will use practical wisdom, prudence, and phronesis interchangeably.

2.

Indeed, it does not seem so far fetched to imagine an incredibly brave soldier who takes up a nasty
drinking, smoking, or drug habit simply because he or she continuously presses him or herself to act
bravely.

3.

By “non-reciprocity,” I simply mean that the possession of a single virtue does not entail that one
possesses the entire gamut of virtues.
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There might yet, however, be a solution. In this paper, I argue for an account of
the non-reciprocity of the virtues, but one that attempts to respond to the concerns
mentioned above. Borrowing from Robert Merrihew Adams, I distinguish having full,
or “Capital V” Virtue, from having at least one of the “small v” virtues (Adams 2006,
32).4 I argue that, contra the reciprocity thesis, we can possess one of the “small v”
virtues without having to possess all of them, not to mention having “Capital V” Virtue.
My thought is that all of the problems raised by the objectors to the non-reciprocity
thesis can be responded to if we investigate how we come to grasp moral concepts
and the knowledge of how to apply them. In Part I, I claim that, as rational beings who
learn in a holistic and gradual way, we all have some form of what I call “Basic Concept
Acquisition,” or BCA, where we master the concepts and rules necessary not only for
leading a moral life, but for adopting skills in general. This includes not only concept
acquisition and mastery, but also what I call “Practical Perception,” or PP that allows us
to see those features that are salient to the particular rules that we are attempting to
apply in a given situation. I claim that BCA and PP are in exactly the same biconditional
relationship that Aristotle posited with respect to virtue and phronesis. Part II will
provide an account of the non-reciprocity of the virtues based on my conceptions of
phronesis, virtue, and the BCA. I defend the thesis that virtues are particular exercises
of mastery over particular moral skills. Virtues and phronesis can be freestanding and
differentiated from each other such that there is a phronesis for each virtue. Yet this
will not cause the radical incoherence that we feared earlier precisely because our BCA
provides a basic understanding of moral (as well as other) concepts necessary to unify
our worldview. This allows us to grant that there can be cases where an individual
bears one virtue but fails to have all of the rest of them; it also allows us to say that
there are indeed cases where it is incoherent for an agent to possess a particular virtue
given the agent’s other sufficiently weak – or even vicious – moral commitments. We
find, then, that we can have a theory of the non-reciprocity of the virtues without
succumbing to the objections that such theories tend to face. Part III will conclude the
paper with some remarks as to how to proceed under my conception of virtue.
I: BCA, PP, and Virtue
As we grow up, we learn countless concepts, including moral ones, much in the
way we learn to cook as adults. In a now famous passage, Wittgenstein essentially

4.

My understanding of virtues, however, sharply departs from Adams’ account.
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proposes the spirit of this thesis: “When we first begin to believe anything, what we
believe is not a single proposition, it is a whole system of propositions. (Light dawns
gradually over the whole)” (Wittgenstein 1969, 21e §141; emphasis in original).5 Much
like with cooking, we begin learning our language and network of concepts gradually,
as a holistic set of commitments; chopping alone does not make a chef, and knowing
one or two words does not make a fluent speaker of any language. But at this juncture,
we can begin to notice a fundamental difference between initial concept and language
acquisition and learning how to cook. Unlike cooking, we must learn about our world
and the methods by which we are to navigate through it from others who have already
mastered these concepts.6 These tutors of ours are not simply those who can help us
master our concepts, though we may be able to get by on our own accord; rather,
they are the ones from whom we take our worldview carte blanche.7 Thus, we adopt
a set of linguistic, epistemic, moral, and other concepts as a system when we first start
learning how to interact with the world around us.
A significant – if not the most significant – part of learning these concepts is
the ability to apply them in accordance with particular rules. In an early passage,
Wittgenstein rhetorically asks, “What is ‘learning a rule’? – This. What is ‘making a
mistake in applying it’? – This. And what is pointed to here is something indeterminate”
(Wittgenstein 1969, 6e §28; emphasis in original). So rules rest on a mix of different
kinds of linguistic and communicative markers, including ostensive ones. We must
guide those whom we wish to educate by, at times quite literally, pointing to the items
in question.
But that only gives our students a few items that correspond with the rule at
hand. Rules, however, are supposed to apply to a whole range of circumstances.
Wittgenstein’s further point is that rule learning itself must be learnt by engaging in the
act itself – “we did not learn [calculation] through a rule, but by learning to calculate”

5.

It is important to note that I don’t see this passage as saying that we are simply given a whole set of
commitments in one instance. Rather, when we first adopt these propositions, we do so gradually,
eventually learning to unify and alter them into a coherent whole.

6.

Obviously, learning how to cook itself presupposes knowledge of language and other basic concepts.
Accordingly, cooking can be hypothetically learned from a book and practiced. Cooking also relies upon
some notion of rule following, a topic that we will address shortly.

7.

“But I did not get my picture of the world by satisfying myself of its correctness; nor do I have it because
I am satisfied of its correctness. No: it is the inherited background against which I distinguish between
true and false.” (Wittgenstein 1969, 15e §94).
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(Wittgenstein 1969, 8e §44). The chef must learn to cook not by merely reading a
cookbook, but rather engaging in acts that constitute cooking – chopping, slicing,
sautéing, and the rest of it. And the initial “student” of language and concepts must
learn them by actually employing them in practice.8 At first, we find ourselves at a
loss of knowing even roughly where to begin; but once we begin to understand how
these rules work, we use our prior experience and deliberations over these rules to
further refine the meaning of these rules (Wittgenstein 1969, 21e §140).9 So we find
ourselves inheriting a whole network of commitments and concepts and we learn to
use them in part from our educators and largely from our own use of them.10 This, in
sum, is what I call the Basic Concept Acquisition (BCA) model of concept acquisition
and employment.11
Implicit in BCA is the thought that it will never be possible to give a complete
list of reasons or procedures for determining when a given rule applies. There will
therefore be cases in which it is clear that a rule does apply, even though we may not
be able to supply a concrete, formalistic explanation for why it applies and there may

8.

In fact, on Wittgenstein’s account of it, it makes little sense for us to ask for explicit rules for how to
apply these concepts, for there is really no such thing. See Wittgenstein 1969, 15e §95.

9.

We should not convince ourselves that this point is limited, or indeed primarily discussing, abstract
notions, such as time, justice, appropriateness, etc. Rather, it is first and foremost concerned about
mastering how to identify particular things that we come across in our ordinary lives. So the toddler who
first sees a husky in the park might be told, “Look! A dog!” and learn that this fluffy, four legged thing
is indeed a dog, but she might be at a loss when she next encounters a cat, which she determines to be
a dog by virtue of being fluffy and having four legs. All the more so is she bamboozled when she learns
that playing games with people is a way for her to be good, yet doing so during a funeral procession is
indeed rather bad.

10. “Educators,” here, should not be interpreted so narrowly as to only include formal teachers. Of course,
everyone who employs these concepts and responds in accordance with them to another person’s
use of these concepts is an educator in the relevant sense. Julia Annas makes the point quite nicely:
“we learn, from other people and the surrounding culture, and we learn how to do it (whatever the
practical skill is) for ourselves, coming to see the point of what we have learnt and to practice it in a way
independent of the path by which we have learnt it” (Annas 2016, 230).
11. Notice that, for Wittgenstein, learning and employing rules and concepts are part of a single process.
We continue to do this, even as we get older and more of our conceptual and rule-related commitments
become fixed. As Wittgenstein says, “It might be imagined that some propositions, of the form of
empirical propositions, were hardened and functioned as channels for such empirical propositions as
were not hardened but fluid; and that this relation altered with time, in that fluid propositions hardened,
and hard ones became fluid” (Wittgenstein 1969, 15e §96). So I envision the BCA governing over both
the roles of concept and rule acquisition and employment.
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be borderline cases as well. Cavell puts this point quite nicely when discussing rulebound acts: “The [acts are] not (and could not be) “everywhere circumscribed by rules.”
(§68) Does this mean that the rules are “incomplete?” It tells us something about what
“being governed by rules” is like” (Cavell 2002, 49; quoting Wittgenstein 1959). To be
governed by rules is indeed to be governed by some standard that is inevitably vague
in the scope of its application. Learning how to apply the rules in new circumstances
entails learning how to see what obtains in the circumstances such that one would
want to make the bridge between previous instantiations of the rule and the current
circumstance.12
The “perceptual” faculty we are after is one that allows us to identify those
features of a particular situation that call for the application of certain rules. I call
this faculty “Practical Perception,” or PP. If we are to avoid the “myth of the given,”
we must posit that our world, when we first encounter it as toddlers, is a set of
unprocessed, potential perceptions (Sellars 1997, 75-77). To make sense of it, we have
to find the particular elements of those potential perceptions as salient to us.13 To that
end, PP allows us to apply the rules that we will acquire via the BCA to those potential
perceptions.
Now, as we noted earlier, concepts adopted via the BCA only become acquired
when we have learned to master them in myriad contexts. But without the aid of PP,
BCA would not be able to get off of the ground. And PP only exists as such by virtue
of us trying to map on our concepts onto the external world. Without the concepts
provided by the BCA, we would find ourselves unable to focus on any particular
feature of the situation. So the BCA without PP and the PP without the BCA is not just
impractical; it is outright unintelligible.
Since we have investigated how the BCA and PP allow us to acquire concepts of all
kinds, we may now focus on moral concepts and rules. Moral rules are like other rules

12. It is important to note that, on Wittgenstein’s account, new cases might more or less fall under the
aegis of the current rule. Whether or not it does so is a separate, and far more difficult question. “The
expressions ‘and so on,’ ‘and so on ad infinitum’, are also explained in this teaching. A gesture, among
other things, might serve this purpose. The gesture that means ‘go on like this’ or ‘and so on’ has a
function comparable to that of pointing to an object or a place” (Wittgenstein 2009, 89e §208).
13. See John McDowell, “Virtue and Reason,” Monist 62, no. 3 (1979): 344 (“It is by virtue of [an agent]
seeing this particular fact rather than that one as the salient fact about the situation that he is moved to
act by this concern rather than that one.”) While I adopt McDowell’s notion of moral perception (what
I call PP) as that faculty that allows us to pick out one element of a situation from other ones, I reject
McDowell’s radical monistic account of the virtues.
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in that they are initially adopted from and provided by those who also provide us basic
notions of language and moral concepts. Moreover, we acquire them by practicing
these moral rules in our early, toddler lives.14 Crucial to all rules, and especially moral
rules, is the ability to provide reasons not only for their employment, but also for why
those rules operate in the way that they do. This, as we have noticed earlier, is deeply
tethered to the relationship between concepts, rules, and ostensive definitions.15
Answering a child’s question, “Why is sharing my toys good?” requires us not only to
employ verbal reasons (and thus other concepts), but also to direct the child to those
haecceitical, ostensive factors that allow the relevant reasons and concepts to become
apparent to the child. Those reasons may be able to be formulated into our language
– “Because that would make Timmy happy and you like to be happy, right?” – but
will always include some element of our cognizing the situation at hand that fails to
be formulated in our ordinary language.16 And we can immediately recognize that PP
plays a crucial role here as well. Seeing what about the situation is such that it calls for
Sally’s generosity with her toys is just as important as knowing what generosity means
and how one performs generous acts.17 So much like with our other concepts, we find
14. Hursthouse notes that even for an account of virtue ethics, we must admit that “sentences such as
‘Don’t do that, it hurts the cat, you mustn’t be cruel’, ‘Be kind to your brother, he’s only little’… are
commonly addressed to toddlers” (Hursthouse 1999, 38). Note as well that Aristotle posited the thesis
that virtues are acquired by practicing them such that they become habituated (1999, 1103a32-1103b2).
15. It is important to note that our ability to provide reasons does not necessarily mean that we are always
able to do so verbally. Even if we are, it is not clear that our reasons will amount to much more than
an attempt to direct our interlocutor(s) to those features of the situation which we find to be morally
salient. Hursthouse notes that we cannot reasonably expect those who act virtuously to give a full
account of just why the situation called for the action that they performed. As she says, “Virtue must
surely be compatible with a fair amount of articulacy about one’s reasons for action…. We expect
variety, not the same reason every time (‘This is doing well, or virtuous’). And we do not automatically
expect the variety to be expressed in the full vocabulary of the virtues and vices” (Hursthouse 1999,
127).
16. We might respond to the child, “Don’t you see, Sally, how happy Timmy will be if you share your toys
with him?” Even here, there is obviously no tangible element that represents Timmy’s possible happiness
to which we can direct Sally’s attention. Yet even so, Sally may be able to comprehend that Timmy’s
happiness, prompted by the opportunity to play with a new set of toys, is quite similar to her happiness
when given the same opportunity.
17. Annas makes a good point that I have so far underemphasized. She notes that in addition to learning
our concepts and rules through direction and experience, children must learn them as rules and as
concepts, which demand to be applied throughout a whole range of circumstances. So the boy who
learns his first taste of bravery by seeing his father chase away antagonistic dogs must acknowledge that
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ourselves acquiring and modifying moral concepts and rules as we go along. The BCA
and PP, then, govern over our acquisition and understanding of moral concepts, rules,
and perception.
Now we can (finally) address the question of how virtues are to arise. We have
just noted that, given both the BCA and PP, we are able to master a whole variety of
concepts, both moral and non-moral. Virtue consists in mastering a particular moral
concept and its rules. I understand “mastering” here to be akin to how we would use
the term with respect to other forms of skill that, too, are acquired by us via the BCA
and PP.18 Since both the BCA and PP are needed for mastering moral (as well as other)
concepts, virtue and phronesis are simply the using both the BCA and PP to gain a
scheme of particular virtue term concepts.19 As we will see in the next section, most
of the worries that are associated with non-reciprocity theses are disarmed once they
assume the model of practical reasoning and learning that we have outlined here.20
One more word of clarification, however, is necessary. It is important to issue a
distinction, which I borrow from Robert Merrihew Adams, between an agent having
“Capital V Virtue” and having one, if not more, of the “small v” virtues (Adams 2006,
“coming to be brave does not consist in his chasing off dogs…. [rather, bravery] requires thoughts about
what is dangerous, and what is appropriate as a response to things that are” (2011, 22-23).
18. In this respect, I join Annas’s helpful and instructive analogies of cultivating virtue to, say, cultivating a
skill in masterfully playing the piano and masterfully driving a car (2011, 13-14).
19. The differences between the BCA and PP on the one hand, and virtue and phronesis on the other hand,
are certainly apparent and will be discussed in the next section.
20. One important question that can be raised here is how my account of the virtues can fit with Aristotle’s
teleological account of the virtues. For him, the virtues are those character traits that allow us to live
well-going, flourishing lives, that is, eudaimonically (1999, 1098a12-17). I think my account can adopt
eudaimonia because it is essentially an all-encompassing predicate with respect to one’s life; any end
that one adopts necessarily fits in with one’s desire to live the well-going life (or at least one’s better
or worse conception of one’s life). Now, some may fear that my account allows for the specter of
relativism; after all, if one’s moral concepts are inherited from one’s educators, then how can there
be objectivity? Two items in response: first, Aristotle seems to be in line with this kind of reasoning
when he claims that one needs a good upbringing in order for one to be virtuous (1999, 1099b24). Second, this fear simply relates to larger fears about Wittgenstein’s ordinary language philosophy.
Wittgenstein certainly never promises us that our concepts, moral or otherwise, will be objective – that
would undermine his “language game” thesis (Wittgenstein 1969, 10e §62-65). But what he does say
is that different language games can have more or less coherent pictures of how the world works and
how one’s moral commitments operate together. This, as we will see later, will play a large role in
determining that one has a particular virtue just in case one a) has the potential virtue in question, and
b) has sufficiently coherent moral commitments that support the supposed virtue.
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32). “Small v” virtues are those virtues whose content is shaped by a mastery of a
particular moral skill such that one’s BCA and PP with respect to that skill are mastered.
So the “small v” virtue of temperance is an inflated form of self-moderation while
also having a sense of which things and at which times should one, say, have dessert
or engage in some other moderately healthy, but immoderately harmful act. Having
“Capital V Virtue” entails that one has the entire and complete set of “small v” virtues
such that one excels at all of the individual virtues (Adams 2006, 32). When one has
“Capital V Virtue,” one has complete goodness. I see this as being possible, but unlike
the traditional Aristotelian thesis, I do not see having all of the virtues as being a
necessary condition for having at least one of them.
II: The Virtues and Their Non-Reciprocity
Let us entertain the following scenario. Suppose there is a trial court judge who
is known to have the virtue of justice; he listens attentively to both parties’ cases,
treats defendants sternly but with dignity, is willing to sentence convicted defendants
fairly and in light of all of the circumstances to the best degree that the law provides
him, and so on.21 But concurrently, this judge lacks the virtue of temperance. He is
known to be a drinker and smoker, but never does so in court nor in such a way as
to compromise his judicial duties.22 For him, his judicial duties are a strong and direct
expression of his virtue of justice. Surely, we can all agree that the judge is not Virtuous
in the “Capital V Virtue” sense; nevertheless, does the judge have the virtue of justice?
Does his intemperance compromise his status of having even that single virtue?
Some, like Julia Annas and Rosalind Hursthouse, say yes. Annas points out that
we might be tempted to claim that the judge has a cluster of virtue and phronesis that
relate to justice; virtues outside of this cluster can, on this theory, fall by the wayside.
But if this were to be the case, then this account,
strikingly fails to produce an integrated view of the values in a
person’s life as a whole. Rather, it produces a person who is, and
feels, stuck with potentially, and predictably actually conflicting,
values with no obvious resources available for dealing with the
situation. (Annas 2011, 88)

21. Of course, as we have noted earlier, with virtue comes phronesis. So the question of whether the judge
has virtue includes the question of whether the judge has phronesis.
22. It is imperative to note that, in this case, the judge is neither temperate nor intemperate.
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The judge, then, will be living a morally frayed life, one where his values, when
evaluated holistically, feature strong tensions between themselves. These tensions can,
at least in some cases, lead us to think that the judge is, in fact, not virtuous in any
sense. And Hurthouse emphasizes this point: “Someone who does not see the relief
of others’ suffering as a good worth pursuing, something it is worth facing danger
to achieve, lacks the virtue of courage (though without, thereby, being cowardly)”
(Hursthouse 1999, 154). Part of phronesis is seeing which ends are valuable and which
are not.23 If one cannot do this in a coherent and unified way, then one does not have
virtue.24 Because virtues, on these accounts, require a kind of coherence with respect to
one’s life project and, more specifically, how one views morally laden situations, virtue
must be unified.
Seemingly, Adams’ distinction between “V Virtue” and the “v virtues” will be
insufficient to repel Annas and Hursthouse’s assaults on the non-reciprocity of the
virtues. Yet the appeal of a theory of non-reciprocal virtue remains; we still want to
leave open the possibility that there are some persons who genuinely have at least
one of these virtues, in a coherent fashion, but fail to express the other virtues (Adams
2006 189; Wolf 2007, 146).25 The essential point of contention that I take from both
of them is that even a theory of non-reciprocal virtue must account for the fact that the
separate virtues, if they are to be in any way coherent, must at least have some kind of
moral linkage between themselves. So what we need is some account of how persons

23. This largely relates to eudaimonia. Once one understands what constitutes the well-going life, then the
virtuous person, on the Aristotelian account, will be able to coherently weave together those ends.
24. Even Adams, whose account features the separateness of virtues, concedes, “It is hard to imagine a form
of human life in which excellence in being for the good would not be gravely undermined by a total lack
of courage, a total lack of temperance and self-control, a total lack of justice, or a total lack of practical
wisdom, or even by a blatant and comprehensive deficiency in any one of these” (2006, 201; emphasis
in original).
25. Suppose we have a sommelier that can perfectly describe the region, flavors, and quality of any given
wine. Now, much like the chef, the sommelier must have sufficient familiarity with various flavors of
fruits, spices, and other ingredients in order to even be a sommelier; all the more so she must have
a mastery of them (and the other categories of evaluation) if she is to be an master sommelier. But it
doesn’t follow from the fact that both her and the master chef have a mastery of these various flavors
that she has any serious mastery of the chef’s skills that are pertinent to his line of work alone, e.g.
slicing, dicing, etc. So she needs to have mastery over the category of evaluations used to evaluate
wines, and she must have a sufficient sense of some other relevant indicia of good wine that overlaps
with that of the chef (e.g. food-wine pairings), but she does not need to have all of the skills that the
chef has.
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can, at one and the same time, maintain distinct areas of moral expertise while also
possessing a unifying element that coheres all of one’s moral commitments.
The BCA and PP allow us to do just that. Recall how we adopt our moral concepts
via the BCA and the PP. They allow us to say that we have a basic, moral conceptual
scheme that, like the rest of our conceptual scheme, undergirds the whole way in
which we approach the world. Since virtues, on this account, are skills that we can
hone and work on, we can, as it were, perfect particular elements of our scheme of
moral concepts and rules such that some of them demonstrate a certain kind of mastery
while others demonstrate only a kind of sufficient capability.26 27 Since the BCA and PP
remain when we attempt to master an element of the scheme of moral concepts and
rules that are acquired by them, such as the notion of justice, our understanding of this
virtue might, in certain cases, have be tethered to some substantive sense of kindness,
generosity, bravery, etc.
Going back to one of the earlier examples in this paper, a soldier who exhibits
bravery on the battlefield yet rapes and pillages innocent non-combatants indeed
cannot be said to have the virtue of bravery. Bravery, as a virtue, cannot be wholly
deaf to the soldier’s other moral concepts. It would be incoherent if we said that the
soldier understands the notion of goodness with respect to risking his life (at the right
time, for the right reasons, etc.) while also saying that such a notion of goodness plays
little role (or perhaps an ad hoc justificatory one) when it comes to raping and pillaging
the non-combatants.28 Contrast this shameful solider, however, with that of the many
26. There is also a question, however, of just where these virtues are to express themselves. Badhwar argues
that virtue can be exhibited in particular contexts with particular persons, but when it is, virtue must
be unified. See Badhwar, ibid. At 308, 318-319. If we admit this, then we may jeopardize the notion
of virtue being a kind of skill that one has mastered. Mastery here certainly means knowing just when
to use the skill in question; but it doesn’t follow that mastery allows one to willingly surrender one’s
commitment to being good in particular spheres of action (Aristotle 1999,1140b22-25). That, in fact,
would lead to precisely the incoherence that Hursthouse noted earlier. See, supra, p. 12. After all, what
would it mean for a chef to be a master in cooking in her restaurant, yet be more than willing to settle
for a can of Campbell’s soup at home? What would with think of her claim to be a master of cooking?
27. It follows from this that an agent cannot possess a virtue along with a vice, even if that virtue and
vice are not direct opposites of one another. Consider, for example, the prospect of bearing the virtue
of justice and the vice of intemperance. While both claims are seemingly orthogonal to one another,
upon reflection it becomes clear that his intemperance – drinking and smoking to such excess that
it unquestionably damns the judge’s health – becomes a source of unfairness, and thus injustice, to
himself.
28. I think Philippa Foot is right when she says that we make a distinction in our ordinary ascriptions of
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examples of those that fought for the United States during Operation Iraqi Freedom.
Many are of the opinion that that engagement was unjust, unnecessary, and overall
unwise. On the account of virtue just presented, the soldier who enlisted to serve in
the armed forces during that conflict may well master the skill of being brave – she can
push forward through enemy fire to her objectives, she can continue to fight gallantly
even while facing overwhelming odds, and so on. Indeed, this bravery is tethered to
other moral concepts and rules, e.g. liberate those who live under dictators (generosity,
justice), protect your nation when it is attacked (justice), etc. Notice how these moral
concepts and rules themselves do not have to be wholly correct in order for us to make
sense of them. We can commend this soldier for her bravery because her bravery was
sufficiently tethered to her other moral concepts and rules, while at the same time
critiquing those very concepts and rules.29 Nonetheless, we can make sense of what
she did and still grant her claim to having the virtue of bravery.
We can now return to the case of our judge. Despite his intemperance, I’m inclined
to say, given the description above, the judge does indeed have the virtue of justice. He
is a man who is fair, impartial, and deeply engaged with each case that comes before
him. His intemperance, to be sure, may be off-putting, but it does not warp his virtue
of justice in any way that makes it less of a mastery of the skill of acting and resolving
disputes justly. In this and in similar ways, one can have a mastery of a single virtue
without having a mastery of the other virtues so long as one has a coherence in one’s
scheme of moral concepts and rules.
Part III: Conclusion
I would like to conclude by noting that, despite the work that has been done in
this paper, more work still needs to be accomplished, especially in two respects. First,

virtue between being virtuous and acting in a way that mimics or resembles virtue. So we might say that
“it ‘took courage’” for a bank robber to risk his life for the sake of stealing, say, the Hope Diamond, “yet
it seems wrong to think of courage as equally connected with good and bad actions”(Foot 2002, 15-16).
29. Now, of course there are limits as to how far off or how mistaken one’s conception of a moral concept
to be in order for one to still consider it to be moral. So for example, we would call an individual
who believed generosity to mean “inflict pain upon others” as demented; we would call a person who
believed generosity to mean “sofa” as delusional. But what are exactly the limits of this claim? How are
we to know when someone is demented and when someone simply has a slightly different conception
of a particular moral concept? We must remember that learning about how to apply our given set of
concepts and rules is itself an ongoing educational process, one where we learn by experience. And
much like we said earlier, there is no antecedent rule that governs how to apply the rule.
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this paper says little about how the moral emotions play into both concept acquisition
as well as the formation of virtues. And second, this paper is agnostic as to just why
one would want to cultivate one of the virtues. The simple answer is, of course,
because they are good. But in what sense and in which ways they are good, this paper
remains silent. These are critical issues that must be provided for any serious account
of the virtues. Although I was unable to present these issues here (mainly due to time
considerations), my hope is that this outline of virtue allows us to best account for our
intuitions about virtue while also opening avenues for future investigation into these
meta-ethical and moral-psychological considerations.
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Gendered Labour Divisions and a Reconception
of the Right to Water
Kerry Ellen O’Neill

Abstract
Economic theories have typically failed to adequately take into account gendered divisions of labour and, in
doing so, fail to recognize the economically productive labour of women around the world. Women spend
countless hours engaged in water fetching activities for drinking water, cooking, cleaning, and sanitation
purposes. Water collection is not considered to be work as it does not, in the case of domestic collection,
result in a transfer of money contributing to the belief that women’s time and labour is less valuable than that
of men. While the right to water and sanitation notes the importance of gender equality in its realization, the
right fails to adequately take into account the way women are disproportionately burdened by water-related
activities which in turn increases the burdens and stigma attached to water fetching. Thus, what is needed is
a reconception of the right to water in terms of relationships.
Keywords
Safe Water, Human Rights, Women, Labour

Introduction
Over the last several decades increased attention has been drawn to the gendered
differences in both unpaid and paid work, and valued and devalued work. In her book
Counting for Nothing, Marilyn Waring argues economic theories fail to adequately take
into account the gendered divisions of labour and in doing so fail to recognize the
economically productive labour of women around the world (1999). The collection of
water is one such task that is highly gendered and not typically considered to be an
economically productive activity.
In light of the gendered dimensions of water collection, this paper focuses on
the right to water and sanitation and the ways that the right has impacted, and been
impacted by, gendered divisions of labour. The current conception of the right to water
and sanitation does not adequately acknowledge the undue burden that is placed
on women through the recognition of the right. Therefore, the right to water and
sanitation must be reconceived so as to demonstrate an appreciation of the unpaid
and devalued nature of water collection. The first section of this paper outlines the
human right to water and sanitation to provide a background into the policies and
literature on the right itself. In the subsequent sections, I question whether the right
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does enough when it comes to women and water collection. Essentially, the question
is what is missing from the understanding of the right to water and sanitation when it
is conceived of in the way that it has been since literature and policy on water rights
remains relatively blind to the effects the right to water has on women and their unpaid
and devalued work of water fetching. I suggest that what is needed is a reconception
of the right in a way that is relational so as to recognize the valuable work of water
collection and the social connections between duty bearers and rights holders that
allows responsibility to be appropriately distributed and acted upon when structural
injustices occur.
A History of the Right to Water and Sanitation
Since the 1980s, secure and sustainable access to safe drinking water has been a
pressing issue in both international diplomacy and aid. Historically, literature on rights
has failed to include access to water as a right with the notable exception of Henry
Shue (1996). In 2010, the United Nations formally adopted the right to safe and clean
drinking water and sanitation1 as a human right (United Nations General Assembly
2010) and officially entered this right into international law through Resolution 15/9
(United Nations Human Rights Council 2010). A critical component of the Resolution
15/9 is that it calls upon states to pay attention to marginalized individuals and
groups by respecting the principles of nondiscrimination and gender equality when
working towards the realization of the right to water. Resolution 15/9 also stresses
the importance of international cooperation between states, organizations, and donor
agencies urging actors to adopt a human rights approach in development related to
accessing safe drinking water and sanitation. The Resolution also emphasizes that
cooperation and technical assistance is crucial to the timely achievement of the water
and sanitation related Millennium Development Goals (United Nations Human Rights
Council 2010).
In examining the right to water, it is important to draw upon water and sanitation
policies promoted at the international level as these are, at least in part, designed
with the fulfillment of the right in mind. In 2000, the Millennium Development Goals
(MDGs) were established at the Millennium Summit in New York City. Target C of MDG
7, on environmental sustainability, aimed to halve the proportion of people without
sustainable access to safe drinking water and basic sanitation by 2015 (United Nations

1.

Hereafter referred to as the right to water.
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General Assembly 2000). The Joint Monitoring Programme for Water Supply and
Sanitation (JMP), a collaborative effort by UNICEF and the WHO, was charged with
measuring the water target and did so through the examination of (i) the proportion
of people with sustainable access to an improved water source2 in urban and rural
areas; and (ii) the proportion of population with access to improved sanitation in both
urban and rural areas (UN Millennium Project). As I shall argue, however, the distinction
between a “safe drinking water source” and an “improved drinking water source” is an
important one with serious consequences for measuring the success of MDGs.
While the sanitation goal was not reached, the MDG drinking water target was
achieved in 2010, five years ahead of schedule. An estimated 2.6 billion people gained
access to an improved drinking water source between 1990 and 2010. This success
meant only 663 million people remained without improved drinking water sources
(United Nations 2015, 58). However, a 2012 paper by Onda et. al. argues there are
approximately 3 billion people using unsafe drinking water: 783 million using water
from unimproved sources (assumed unsafe); 1 billion using faecally-contaminated
water from improved sources; and 1.2 billion using water from sources at risk of faecal
contamination (2012, 881). Thus, many people using improved water sources are
nevertheless consuming unsafe drinking water.
The World Water Assessment Programme (WWAP) acknowledges that the term
“improved water sources” was used in place of “safe water sources” because there
were no practical means “to measure the ‘safety’ of the water sources people use”
(2015, 15). WWAP also recognized the fact that, as Onda et al. pointed out, not all
improved water sources contain safe water. An unintended consequence of the use of
“improved” over “safe” as the indicator resulted in the redefining of the target. Thus,
claiming the original target has been met is misleading since what has really been met
is a “new and unintended MDG target for ‘improved water’” and this new target can
“send decision-makers in the wrong direction” leading them to believe that Target
7C was met and the problem solved, when in reality much work still remains to be
done (15). Nevertheless, the limited realization of access to safe drinking water and
sanitation has disproportionately impacted the poor, women, and children. This is, in
part, due to the fact that water policies lack gender perspectives and local knowledge
relying instead on generalized perspectives (WWAP 2015).

2.

An improved water source is “a facility that, by nature of its construction, is protected from outside
contamination, in particular contamination from fecal matter.” See UNICEF and World Health
Organization, 2012, Progress on Drinking Water and Sanitation 2012 Update, 4.
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The Sustainable Development Goals (SDGs) came into effect January 1, 2016
and step in where the MDGs left off balancing the three dimensions of sustainable
development: economic, social, and environmental (United Nations 2016, 2). Most
explicitly, the SDGs prioritize those individuals and groups who are furthest behind
and, therefore, often overlooked in policy work. In doing so, the SDGs hope to correct
the uneven progress made in development as a result of the MDGs (11). A running
theme throughout the SDGs is its intended focus on gender equality and women’s
empowerment. Goal 6 is to ensure availability and the sustainable management of
water and sanitation for all by 2030. Of specific importance are goals 6.1: universal
and equitable access to safe and affordable drinking water; and 6.2: achieve access to
adequate and equitable sanitation with special attention paid to the needs of women
and girls (15-16).
The right to water does not explicitly mention the role of women and girls in the
fulfillment of the right, but it does emphasize the importance of nondiscrimination and
gender equality. The SDGs place a stronger emphasis on the role of gender equality
and women’s empowerment in the success of the SDGs. Still, literature and policy on
water rights remains relatively blind to the effects the right to water has on women
and their unpaid and devalued work of water fetching.
A Critique of the Right to Water
Water collection is a feminized activity and as such women and young girls
typically shoulder the responsibility for water collection. In total, African women alone
spend an estimated 200 million hours per day collecting water using 40-pound jerry
cans (Pommells 2014, 5). Even while knowing the importance of access to clean water,
the task of water collection continues to be labour that is both devalued and unpaid
for many women.
Women’s work, especially in the domestic sphere, has been largely conceived of
as economically unproductive. Waring argues economic theories fail to adequately
take into account, if at all, the gendered divisions of labour and as a result fail to
account for the economically productive labour of women around the world. In effect,
women’s work is considered to be of little to no importance and all nonmonetary
activities (which are typically conducted by women) are excluded from traditional
understandings of productive labour.
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Devaluation of Women’s Work
Women’s work has been and continues to be devalued and underpaid. Water
fetching is just one of the “burdens” shouldered by women. Girls are socialized
into their roles and expected to participate in gender specific tasks, including water
collection, from a very young age. In 44 of the least developed countries, women are
the most common water carriers (Pommells 2014, 5). In her research of water collection
and sanitation in Uganda, Pommells notes that male respondents acknowledged the
fact that taking on women’s responsibilities would lead to feelings of shame in men
and could result in a damaged reputation amongst the community. The fear of shame
and a damaged reputation was so strong that respondents unanimously agreed that
in the event of a woman being sick or injured she must find another woman in the
community to take on her responsibilities or fulfill her responsibilities in spite of being
ill or injured (Pommells 2014, 33). It is not considered acceptable for the men to collect
water for their families even when their wives, mothers, or daughters are unable to do
so due to illness or injury.
Water, as a naturally occurring resource, has often been considered a free gift
from nature and the property of the commons (O’Neill 2018). Water as a naturally
occurring and accessible source is economically valueless. It is only once water requires
productive processes that water is said to have a value. Literature on water-pricing
claims there is no one true cost of water; rather, the true cost of water depends on
a number of variables including (i) capital for infrastructure; (ii) operating costs for
pumping, treating, and supplying water; and (iii) management costs for running the
bureaucracies responsible for water delivery (O’Neill 2018).3 Thus, the commodification
of water is understood as valuable insofar as the cost of water covers the economically
productive labour that is required to ensure access to safe water. The significance
of water has often been underplayed just as the significance of women’s labour has
been ignored. This devaluation is especially the case when exploring the integral role
women have played as educators and safeguarders of matters connected to water and
sanitation (Waring 1999, 208). Women’s work is devalued. Matters connected to water
have typically been the work of women across many cultures. Thus, water itself and
activities connected to water (cooking, collection, sanitation, hygiene, cleaning etc.)
can be said to be devalued in society.

3.

There are only three ways to cover the true cost of water: transfers, tariffs, and taxes. See O’Neill 2018.
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The Unpaid Nature of Women’s Work
The labour force is typically understood to involve those people, of working age,
who are formally employed or seeking formal employment and so excludes those
individuals who work in the informal sector or those who do work as “housewives”.
GDP is measured in terms of the value of the goods and services produced for money
in the economy - it is the work we do for money. Labour productivity refers to “the
quantity of goods and services that can be produced by one worker or by one hour of
work” and leads to increases in the real Gross Domestic Product (GDP) (Hubbard et al.
2015, 251) Unfortunately, measuring labour productivity and GDP in purely economic
terms excludes work that is not performed for money. This, economist Jim Stanford
(2015) argues, is arbitrary and misleading since many of us perform unpaid activities
both within and outside the home.
In many cases, this labour (cleaning, cooking, child care) is outsourced to people
who work for pay (cleaners, chefs, nannies) in which case it would be included in the
GDP. Not everyone, however, has the ability to pay others to do these tasks and if one
does it within the home, then it does not count as “productive labour” according to
the GDP. Thus, the GDP underestimates the economic contribution of women since
it misjudges their productivity and undervalues the unpaid work, done primarily by
women, within the home and community. A purely economic understanding of what
constitutes labour is deeply flawed. Seemingly, part of the problem economics has
with domestic work is the fact that it has been traditionally unpaid work and highly
devalued by society. The work women do in an unpaid capacity in their homes is simply
considered housework and a natural extension of women’s physiology and psychology
when it reality sexism at home and in the workplace has a lot to do with gendered
divisions of labour. This leads to the invisibility of women in economics and labour
statistics further reinforcing ideas about paid and unpaid work (Waring 1999; Beneria
2003; Stanford 2015 ).
The United Nations System of National Accounts (UNSNA) outlines what constitutes
production and in doing so excludes household labour from the production boundary.
This has resulted in the underestimation of “the nature and extent of productive labour
in which rural women are involved as well as the actual number of women employed”
(Waring 1999, 60). The UNSNA was revised to include more nonmonetary activities
in 1968 but water collection was still excluded from traditional understandings of
productive labour (64). Water collection is unpaid work because it is viewed as a part
of housework, and therefore, the responsibility of the housewife.
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Historically, participation in the labour market was understood as work for pay
or profit (Beneria 2003, 133). Drawing on the writing of Margaret Reid, Beneria and
Waring both note their views on work are at odds with economic theory. Reid defines
“economic activity” as “any activity culminating in a service or product, which one can
buy or hire someone else to do” regardless of whether pay is involved (Waring 1999,
21).
In thinking about water collection, it is also important to consider the ways
women’s time has been impacted by and through the devaluing and unpaid nature
of the work. Drawing on reproductive examples, Waring argues women’s time is seen
as valueless. Women’s time is often devalued when women are alive and yet once
they are dead their time is seen as valuable. Citing Legare v. United States, a surviving
husband received USD$125,100 ($98, 838 for the loss of his wife’s services alone) to
be used to provide a home for his children and hire domestic help to run the home and
administer to the children (Waring 1999, 164-165).
If we understand work as an activity that culminates in a service or product,
which one can buy or hire someone else to do then water collection ought to be
considered work. When women are present in a household the expectation is that
they are primarily responsible for water fetching. That being said, many people rely
on vendors to supply them with water and are willing to pay for this service. It is not
a stretch to say that when there are no women in the household, men are more than
happy to pay for the services of water-vendors to avoid being engaged in the shameful
and degrading act of water collection.
Many people are employed in the paid informal water-vending sector, though
these individuals are generally male. Drawing on the Ugandan example where men
are shamed for collecting water, paid water vending is considered less shameful
than collecting water for their own households.4 Kjellen and McGranahan affirm this
sentiment stating that in Tanzania women and children were effectively universally
responsible for water collection but water vendors were invariably men (2006, 14). This
is not to say there are no women water-vendors. After seeing the earning potential
of male water-vendors, women have taken on paid water-vending work (14). Hence,
when the work is devalued and unpaid, it is the females’ responsibility to collect
water, but once money is involved men are more than willing to participate in watercollection.
4.

This conclusion is drawn from my experience in Uganda where most, if not all, water-vendors I saw were
male.
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The actual distance women must travel to collect water also acts as a barrier to
accessing safe water. The United Nations defines reasonable access to an improved
water source as distance less than 1000 metres from a house to the improved drinking
water source (United Nations 2014). A two-kilometre roundtrip to collect water may
not seem unreasonable to policymakers but water collection is a time-consuming
and physically demanding journey, especially when one needs to collect water more
than once per day. Thus water collection takes up several hours of a woman’s day
preventing them from engaging in income-generating activities.
Even so, many women travel much further than the one-kilometre to reach
their water source. A woman in Asia or Africa is estimated to travel approximately
six kilometres to collect water (UN-Water Decade Programme on Advocacy and
Communication and Water Supply and Sanitation Collaborative Council 2016).
Furthermore, defining reasonable access as less than one-kilometre away from an
improved water source does not consider the terrain travelled by women and young
girls to collect water. It takes considerably less time to walk one-kilometre on level
ground than it does to walk the same distance over rough and mountainous terrain.
In defining reasonable access in this way, the United Nations does not account for
the varying amounts of time it may take for different women to walk across different
terrains to access safe drinking water.
The devaluing of women’s time is also present when we consider that girl children
are more likely than their male counterparts to be involved in water-fetching activities.
Since water collection is a time-consuming task, girls are often less likely to attend
school, making the task highly gendered with serious implications for the educational
welfare of girls. Lack of sanitation facilities in schools and the shame associated with
menstruation leads to tremendous numbers of girls leaving school once they reach
puberty. Additionally, over 840,000 people (361,000 children under five) die every
year from diarrhoeal disease caused from unsafe drinking water, sanitation, and
hand hygiene (World Health Organization 2016). This further burdens women as it
is their responsibility to care for children and family members, especially when those
individuals are sick.
Along with being time-consuming, water collection is also a dangerous task
and women are at risk of attack or sexual assault when walking down the isolated
paths across remote terrain to reach the water source. Pommells’ findings suggest the
dependability of women’s water collecting routines and the long distances travelled to
the water source allowed men the opportunity to attack women (2014, 40). Women
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and girls are also vulnerable to danger when relieving themselves, as urination and
defecation are shameful and often only done in private during the night.
The Power of Rights
As I have argued women’s work as water collectors is devalued, unpaid, time
consuming, and dangerous. The question remains, does the right to water appreciate
the burden placed on women through the realization of the right. When work is divided
along gender lines and shame and stigma are attached to the act of water collection,
the right to water may serve to increase the burdens on women and reinforce social
and cultural norms about water collection. The right to water is concerned with
providing access to clean and safe drinking water for all. I propose, however, that in
doing so the right fails to adequately consider the ways water collection is a gendered
task and so fails to see the fulfillment of the right to water as necessarily bound up in
the relationships amongst people, water-providers, policymakers, and the water itself.
Human rights, Fiona Robinson argues (2003), must be understood as connected
to power disparities and political practice and as such must be understood as
inherently political. The right to water is no exception. Rights are often criticized for
being isolating, alienating, and unrepresentative of the needs and reasoning of many
women around the world. The liberal understanding of rights is of little relevance
when articulating and addressing the problem of ensuring people have access to safe
water. This is because to make moral and political sense of the need for safe water
requires attention be paid to patterns of responsibility and care at all levels of society
including within and among nation-states, communities, and families. These patterns
of responsibility should also be problematized. Just as we cannot “add women and
stir” to our political theorizing, so too must we recognize the fact that we cannot
simply “add rights and stir” nor can we ignore the fact that rights, while traditionally a
tool for challenging existing power relations, “are also a tool used by the powerful for
maintaining [existing power relations]”(Robinson 2003, 94).
It is true that international agreements are often unenforceable at the local level.
While a nation may choose to ratify the right to water this does not mean in actuality
that the right will be fulfilled, nor does it mean the government will work towards the
realization of the right. The right to water, though entered into international law, is a
non-binding agreement and little can be done if a nation fails to comply with or does
not enforce the right in its national policy. Nevertheless, national governments often
model their laws on those found in the international arena. Hence, the adoption of the
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right to water may still act as a stepping-stone for governments to entrench the right
in their own systems of law. Many countries have enshrined the right to water in their
respective constitutions. Recognizing the right to water and sanitation as a human
right is thereby useful in drawing attention to those people who are unserviced or
underserviced with regards to safe water and sanitation and allows people the ability
to demand their right to water be fulfilled by the relevant others.
Naila Kabeer argues, in her discussion of international labour standards (2004),
that we should be skeptical of the idea that the working poor would be better off
if international labour standards were enforced globally. Portrayals of the women
working in Third World factories describe the women as helpless victims, homogenous,
faceless, and voiceless. These portrayals provoke and justify the global north’s action
on behalf of the women workers who are seen as unable to help themselves creating
a politics of misrepresentation. In actuality, working in factories may be liberating to
some women as it provides them with a source of income they may not have been able
to access previously. The women are aware of the exploitation they face working in the
factories but also acknowledge the material and personal benefits they receive from
the work they do, an aspect Kabeer argues is often neglected in the literature (2004,
19).
Kabeer is correct in arguing that portrayals of Third World women often depict
the women as faceless, voiceless, homogenous and victims. This is indeed a problem
with rights literature. Water collection, though a feminized task, need not always
represent the exploitation of women’s labour. Female water collectors, like women
factory workers, may still extract benefits from the task even while understanding
the exploitation and dangers they face as a result of their labour. Poor sanitation and
hygiene can lead to immense shame for women and so the act of water collection
may be one way that women restore their dignity. Water fetching may also provide an
opportunity for women to talk and socialize with other women in their communities.
The water source may act as a meeting point for social discussion. The water collection
and the socialization that goes along with it may be aspects that women feel are
meaningful to their lives regardless of the exploitation the global north may observe in
these contexts.
Women are not victims of their situations; many women are working together
to address their water and sanitation needs through the use of water credits where
communities take out small loans for household water connections and toilets
(“Women and Water” 2017). Women are, thus, actively pursuing access to safe water.
Making the work of these women visible can lead to a challenging of the current world
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order and in doing so reconceptualize women as agents rather than victims (Mohanty
1997).
Reconceptualizing the Right to Water
In the process of realizing the right to water, the MDGs placed the onus on
individual nations to halve the proportion of people without access to improved water
sources and the SDGs have endorsed a similar sentiment. While the SDGs place some
responsibility on the part of the international community and moneylenders, the
primary onus for fulfilling the SDGs is on individual nations, who often are forced to
borrow money to implement changes. This fails to take into account the reasons a
country may be impoverished and unable to achieve the SDGs in the first place. This, in
combination with rights literature viewing individuals as isolated from others and being
unrepresentative of the needs of women, has created a lens where the position of
women is not adequately appreciated by the right to water as it is currently conceived.
Rather than eliminate rights talk altogether from the water literature, rights
ought to be reconceived so as to account for the relational experiences present in
the everyday lives of people. Rights language is useful in articulating people’s claims
to certain goods and services, in this case access to safe water and sanitation sites.
Rights language, in allowing people to articulate claims to safe water, among other
things, also outlines the relevant duties created as a result of some object X being
a right (O’Neill 2018). Consequently, failures to fulfill obligations to the right can
rightfully be called “violations”. In this way rights language is compelling to individuals,
governments, and institutions. Beyond this, rights language is also embedded in our
laws and international policies and so in order to work in and with institutions one is
committed to using rights language.
Jennifer Nedelsky (1993) raises three critiques against rights talk in order to show
how reconceiving rights as relationship is able to overcome these criticisms. These
critiques are: (i) rights are individualistic; (ii) rights disguise real political issues; and (iii)
rights are alienating.
The first critique raised is that rights talk is individualistic and fails to consider the
ways in which we are constantly engaged in webs of relationships. The relationships
we choose to be a part of are shaped by the relationships we are in. For Nedelsky,
humans “are both essentially individual and essentially social creatures” (1993, 13). In
addition to the way humans are shaped by relationships, rights construct relationships
of power, responsibility, trust, and obligation. It is proposed that relationships become
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the central focus when working with rights so that we are better able to concentrate
on the kinds of relationships we want to foster (at interpersonal, local, national, and
international levels) and how we can best contribute to that fostering. In doing so, we
are able to overcome the challenge that rights are undesirably individualistic.
Rights talk “obfuscate[s] the real political issues” (1993, 11). Nedelsky’s claim is
that when rights discourse is seen as central to political debate, it misdirects political
energies and, ultimately, confuses rather than clarifies the issues at hand. Drawing
on the example of property rights, the assertion that I can shut down my factory any
way I please simply because it is my property either asserts a tautology or a historical
claim, neither of which serves to open up a dialogue about the issue at hand.
Instead, we should view property rights as an important vehicle for the structuring
of power relations and “a means of expressing the relations of responsibility we want
to encourage” (16). Doing so allows us to start the debate on property rights in a
useful way and grasp the issues at large. Understanding rights as reified, that is as
fixed entities with meanings taken for granted, prevents recognition of the ways that
rights are collective choices that require constant evaluation (16). The fact that the
international community has ratified the right to water does not mean that we cannot
or should not challenge the definitions being given for the right’s fulfillment. Nor does
it mean that we ought not question who has responsibility for right’s fulfillment in
particular contexts or how the right ought to be fulfilled. According to a rights as
relationship approach, we should invite inquiry into our conception of rights so as to
ensure that we are properly interpreting rights in terms of the structure of relationships
that are at play.
The final criticism of rights talk is that rights are alienating and serve to distance
people from one another. Thus, rights, as they are traditional interpreted, allow us to
avoid seeing some of the relationships we are engaged in. In doing so, we are able to
hold the belief that we are not responsible for the consequences of our actions and
inactions whether they occur close to home or in distant parts of the world. Drawing
on the example of private property, Nedelsky argues our right to private property
inevitable means that some people will be rendered homeless given our ability to
exclude certain persons (including the homeless) from our homes (1993, 17). We must
recognize the social consequences of our being rights holders. My owning a safe water
source (well) means that I can exclude others from having access to it thereby blocking
access to safe water from others. Though across many historic societies “The Right of
Thirst” was often employed whereby a person in need of water is able to gain priority
access to the water source and cannot be denied drinking water (Salzman 2012).
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Moreover, my buying Nestle water to secure my own access to safe water impacts the
persons who go without access to safe water as a result of Nestle’s extraction of water
or contamination of water sources.
What do these criticisms of rights talk mean for the right to water? Traditional
rights theory typically views persons as isolated, atomistic, and fully rational and
autonomous individuals. This, however, is an inaccurate representation of the human
experience. A crucial part of our becoming autonomous agents, the kind of persons
who can bear rights, is that we are bound up in relationships with others. We are born
as interdependent beings and this interdependence is a necessary and vital component
of our lives and it is only through our relationships with others that we are able to
lead flourishing lives (Nedelsky 1993). These relationships exist at the interpersonal,
local, national, and international level. Examining the right to water in this light views
both individuals as capable of fulfilling their rights and states as fulfilling the rights of
their peoples. A state’s building and maintaining of an improved water source within a
reasonable walking distance (1000 m) from home to source is a fulfillment of the right
to water. However, this ignores the gender inequalities that exist and are exacerbated
by water related activities.
That there is a water source does not mean those nearby have their rights met.
That is, people with an improved water source less than one kilometre away do not
necessarily have secure and sustainable access to safe water (i.e their right fulfilled).
Rather, someone must collect that water and bring it back to the household. This is a
task primarily reserved for women and girls. Children, sick, aged, and individuals with
disabilities may constitute groups that are unable to secure access to safe water for
themselves because of the physically demanding nature of water collection. In such
cases, someone, typically women, must provide water to these dependent individuals.
This dependence ought to be recognized in discussions about fulfillment strategies
for the right to water. Of course, non-disabled persons often have water provided
to them by their mothers, wives, and daughters and this work is rarely recognized
as labour. Previous sections of this paper have highlighted the undue burden that is
placed on women through the recognition of the right to water and the nature of male
shame and stigma that prevents men from collecting their own water or water for their
families.
Problematically, the onus on fulfilling the right to water is placed on individual
nations. Canada, for example, is responsible for ensuring its citizens have access to
drinking water and sanitation. This viewing of nations as isolated from one another
disguises the complex reality faced by nations today. Many nations have been unable
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to secure the right to water for their citizens at least in part because of (i) the way
our current transnational production and exchange occurs; (ii) the kinds of inequitable
relationships we hold by way of upholding global inequity through commerce; and (iii)
the imperialistic tendencies of the global north that allow them to shape international
agreements (Miller 2009).
In 2010, the United Nations General Assembly voted to adopt Resolution 64/292
on the recognition of access to clean water and sanitation as a human right. 122
governments voted in favour of the Resolution, 41 governments abstained from
voting, and no governments voted against the Resolution. The passing of Resolution
64/292 and subsequent water-related resolutions shows the importance of the issue,
an issue that required action by national and international policymakers. Many of the
41 governments that abstained from voting cited various reasons for their abstention
including: the resolution was premature; the text was ill-prepared; the world was not
ready; the text did not describe the right to water in a way that reflected existing
international law; and the text/vote undermined the Geneva process (UN News Center
2010). Canada, for example, abstained from voting because the resolution proclaimed
a right to water without establishing the scope of the right and the Canadian
government felt “it was premature to declare such a right in the absence of a clear
international agreement” (2010). Looking at the establishment of the MDG water
target and the implementation of “improved” versus “safe” water sources, we can see
how one can easily get bogged down in attempting to define the problem at hand,
rather than solving the problem. Thus, it may be argued that the ratification of the
right to water served to obscure the issue of access to safe drinking water rather than
clarify the issue at hand.
Reconceiving the right to water as relational offers tremendous benefit to the
realization of the right. The right to water cannot be achieved if we take the right to
be individualistic and alienating. Nor can it be realized if the debate around access to
safe water is obscured through policy and the existing power dynamics. Intricate webs
of relationships exist when dealing with the political aspects of providing access to safe
water. If we focus on relationships, we are able to see the webs of power connected to
the enactment of the right to water and its realization. In its current state, the right to
water views nations as fairly isolated from one another in the sense that it ignores the
fact that the global north has done much to inhibit development in the global south
through exploitative business practices, colonization, and imperialism (Miller 2009).
The international community is responsible for some of the current inability of
countries in the global south to come up with the necessary public funds to cover the
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cost of water infrastructure and maintenance (O’Neill 2018). During the late 1980s
and early 1990s international development agencies, including the International
Monetary Fund (IMF), advocated for water-pricing schemes and placed conditions
on development loans, including pricing schemes, as one aspect of the obligations
of governments in development projects (Dinar et. al., 2015). Privatization became a
core lending condition from international financial institutions and by 2006 most loans
regarding water were conditional on water privatization (Barlow 2007, 38). Benin,
Rwanda, and Honduras are just some of the countries that were forced to transfer
ownership of their water to private corporations to receive loans from the IMF.
When poor nations inevitably could not pay back their loans, the World Bank and
IMF renegotiated these loans on the condition that Structural Adjustment Programs
(SAPs) be implemented in the countries requiring renegotiation. SAPs often required
nations to sell off their public enterprises and utilities and, in their place, privatize all
essential public services including water (Barlow 2007). Indebted nations had little
choice but to accept these conditions and privatize their water services to get their
loans renegotiated leading to some of the inability of nations to fulfill the right to
water for its’ citizens.
Reconceiving the right to water as relational involves reinterpreting our
understanding about the responsibility of the fulfillment of the right since a critical
component of our having rights is that relevant others have duties to us and the
fulfillment of our rights. Iris Marion Young (2006) argues the social connection model
of responsibility is more efficient at assigning responsibility than the traditional liability
model, especially when it comes to issues of structural injustice5 as these are not
caused by the actions of one identifiable individual. This understanding is especially
useful when discussing the duties associated with the right to water (to respect, to
protect, and to fulfill) since, like poverty, the causes and barriers to access are difficult
to pin down. According to the social connection model, individuals are responsible
for structural injustices because of their contribution to processes that produce unjust
outcomes. This responsibility is derived from “belonging together with others in a

5.

Structural injustice occurs as a result of “many individuals and institutions acting in pursuit of their
particular goals and interests, within given institutional rules and accepted norms.” These injustices exist
when social processes put persons under a “systematic threat of domination or deprivation of the means
to develop and exercise their capacities, at the same time as these processes enable others to dominate
or have a wide range of opportunities for developing and exercising their capabilities.” See Iris Marion
Young 2006, 114.
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system of interdependent processes of cooperation and competition through which
we seek benefits and aim to realize projects” (Young 2006, 199).
The social connection model emphasizes the importance of understanding
responsibility in terms of the way we are engaged in social relationships with others.
This model is not isolating as the social connection model acknowledges that harm
is created through the participation of multiple others and institutions producing the
injustice. Importantly, finding someone directly responsible for the injustice does not
absolve others from bearing responsibility. Similarly, I do not need to deprive others of
their right to water in order to be contributing to the injustice they face as a result of
lack of safe water.
Background conditions are also critical when assigning responsibility. The fact that
we follow accepted rules and conventions in the communities (and nations) we live
in and in doing so contribute to structural injustices is important. My buying bottled
water implicitly supports the extraction of water by international corporations for
profit, often at the expense of local individuals failing to have access to safe water.
In buying Nestle water6 I can be said to be expressing my support of Nestle’s recent
acquiring of a well in Wellington County located on the traditional territory of the Six
Nations of Grand River where approximately 11,000 Six Nations community members
are currently without access to safe running water (Leslie 2016).
At an individual and national level, we need only look to our pension plans to
see the effects structural injustices have on access to safe water in other nations. A
majority of Canadians over 18 years, earning over $3,500 and living outside Quebec
are required to pay into the Canadian Pension Plan (Service Canada 2013). As of
June 2011, the Canadian government was considered an “important shareholder” in
mineral mining via “a public pension fund with assets valued at $148-billion” (Keenan
2011). Since 2009, there have been four cases with foreign plaintiffs brought against
mining companies before the Canadian courts with an additional two cases involving
Guatemalan plaintiffs being launched against HudBay Minerals Incorporated. Many of
the cases have involved allegations regarding the death and gang rapes of local peoples
at the hands of employees of Canadian mining companies, the forced removal and
displacement of local indigenous populations, and the contamination and destruction
of drinking water sources and natural ecosystems (Keenan 2011).
All of this to say, reconceiving the right to water in terms of relationships is
beneficial in many ways. By acknowledging the webs of relationships we are engaged
6.

Or other Nestle products.
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in, we can see the ways in which we, as individuals in different parts of the world, can
and do impact the access of others to safe water whether it be through our personal
purchases (Nestle products) or our government’s choice in pension plan investments.
Globalization has brought the world closer together and in doing so has connected the
actions and inactions of people across the globe. A relational approach to water rights
not only allows us to see issues of global justice more accurately and respond to the
sources of poverty better, but also allows us to appreciate the gender disparities that
exist in water-related activities. An individualistic account of rights fails to see the way
women stand in relations to their communities and households precisely because such
an account does not and cannot see how the right to water is fulfilled on the backs of
women.
It is vital that we view structural injustices as an ongoing process. These injustices
are ongoing and so we ought to assign responsibility to rectify these concerns. With
approximately 3 billion people using unsustainable and/or unsafe drinking water
sources, we must urgently redress this structural injustice. Thus we have a responsibility
to combat institutions and practices that perpetuate structural injustice. We have a
responsibility to create just institutions, if they do not already exist, that recognize
the weight placed on women through the recognition of the right to water in the
way that is has traditionally been conceived. In reconceiving the right to water in
terms of relationships and subsequently reconceiving the duties we have towards the
fulfillment of the right we can best appreciate the nature of the work women do as
water collectors.
Conclusion
Women spend countless hours engaged in water fetching activities for drinking
water, cooking, cleaning, and sanitation purposes. Water collection is not considered to
be work, or economically productive as it does not, in the case of domestic collection,
result in a transfer of money. Water fetching is devalued labour and contributes to and
reinforces the notion that women’s time is infinitely less valuable than that of men. The
task of water fetching is time-consuming, physically demanding, dangerous, and highly
gendered.
While the right to water notes the importance of gender equality in its realization,
the right fails to adequately take into account the way women are disproportionately
burdened by water collection activities. In failing to recognize this aspect, the right to
water may have, in fact, resulted in increased burdens and stigma attached to water
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fetching. Women may be blamed for failing to provide their families with safe drinking
water if they do not travel to an improved drinking water source or if the improved
source contains unsafe water. By defining reasonable access to water as a distance of
one-kilometre to an improved water source, the JMP may have inadvertently reinforced
the idea that water collection is not a time-consuming activity. Problematically, it may
serve to maintain the notion that women only have to travel 1-kilometre to access safe
water when in reality women travel much further distances and often the terrain is
remote and unsafe. Moreover, a one-kilometre distance does not make the path taken
by women any less dangerous and does not address the sexual and physical violence
women face in their work.
The right to water, as it is currently conceived, does not truly appreciate the
complex realities faced by women engaged in water fetching. The experience of
these women is not homogenous and special attention must be paid to the particular
circumstances faced by everyday women in specific contexts in order to combat any
injustices faced by the women.
The right to water must be reconceived as relational and in doing so we must also
reconceive the correlative duties and who bears responsibility for the inability of others
to access safe water and sanitation sites. In understanding the right to water in terms
of relationships, we can no longer distance ourselves from the fact that (in)action on
our part contributes to injustices suffered by others around the globe. More explicitly
our responsibility for structural injustices, including inability to access safe water and
sanitation, is different from the traditional liability model of responsibility in that it is
not isolating, judges background conditions, is forward-looking, stems from shared
responsibility, and is discharged only through collective action. Not all actors will be
able to respond to the responsibility they share regarding the fulfillment of the right to
water and so individuals should reflect on their power, privilege, interest, and collective
ability to engage in action that will meaningfully challenge the existing unjust global
regime so that women’s work as water collectors does not continue to be devalued
(Young 2006). The right to water and sanitation must be reconceived so as to address
the complex realities of women’s lives if we ever hope to realize universal access to safe
drinking water and sanitation for all.
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Abstract
It might seem that debates about the morality of torture are dominated by non-consequentialist absolutists
about torture and consequentialist rivals, especially given the frequency with which ticking-bomb scenarios
are discussed. However, opponents of absolutism about torture are not limited to invoking consequentialist
justifications of torture. Any number of non-consequentialist arguments purporting to justify defensive
torture—that is, torture in defense of self or others—are available as well. In particular, some critics of
absolutism argue that defensive torture is sometimes justified if defensive killing is, that the right to torture
is either violable or alienable and therefore not an absolute obstacle to morally permissible torture, or that
torture can be justified if not required on Kantian grounds. I consider various versions of these arguments
that defensive torture can be justified on non-consequentialist grounds, including arguments offered by
Frances Kamm, Uwe Steinhoff, and Stephen Kershnar, and I argue that they all fail.
Keywords
Torture, Self-Defense, Deontology, Kantian Ethics, Human Rights

The (Non-Consequentialist) Ethics of Defensive Torture
An awful lot of philosophizing about the ethics of torture turns on the socalled ticking-bomb scenario, a scenario that is ubiquitous in debates about torture
if not in real-life. The fury with which absolutists dispute the reality of the tickingbomb scenario (Brecher 2007; Luban 2005; Mayerfeld 2008) is odd if only because
conceding its possibility doesn’t yield much of consequence (Barry 2013). Answering
the question “Are ticking-bomb scenarios possible?” in the affirmative is to answer a
modal question. It does not follow that the moral question “Is it morally permissible
to torture in a ticking-bomb scenario?” must be answered affirmatively. Unless tickingbomb scenarios are mere intuition pumps, some further ethical assumptions must be
operative.
What ethical assumptions underlie the conviction that torture is morally permissible
in a ticking-bomb scenario? Perhaps many. One scholar contends that “everyone
thinks that torture is permitted in this [ticking-bomb] case, perhaps excepting those
pesky Kantians” (Allhoff 2015, 246) although even Kantians might have to allow that
torture is sometimes morally permissible (Barry 2015). But certainly, a straightforward
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act-consequentialist argument implies that torture is sometimes morally permissible.
At least, it is difficult to demonstrate that there is no conceivable scenario in which
the consequences of torturing are superior to the consequences of non-torturous
responses. Given this concession, I am especially interested in non-consequentialist
arguments that purport to show that defensive torture—that is, torture performed to
defend oneself or others against an unjust attack—is sometimes morally permissible.
The conclusions that I defend are modest: I do not purport to show that defensive
torture is never morally permissible, only that the non-consequentialist arguments
offered by some of the most ardent defenders of defensive torture fail.
From Defensive Killing to Defensive Torture
In a seminal paper, Henry Shue considers “One of the general contentions that
keeps coming to the surface”—namely, the thought that “since killing is worse than
torture, and killing is sometimes permitted… we ought sometimes to permit torture”
(Shue 1978, 125). Shue suggests a rationale for rejecting any connection between
defensive killing and defensive torture since, unlike a healthy and armed adversary, the
victim of torture has “exhausted all means and is powerless”; so, Shue argues, “In this
respect torture is indeed not analogous to the killing in battle of a healthy and wellarmed foe; it is a cruel assault upon the defenseless” insofar as the victim of torture
is “no longer a threat” (Shue 1978, 130). But some of Shue’s critics deny that victims
of torture must have been rendered toothless upon being captured and restrained
especially if the attack that they have initiated is ongoing and will continue unless the
victim puts an end to that attack (Steinhoff 2013) and whether “defenselessness” is
necessary or sufficient to distinguish a person from a combatant has been disputed
(Allhoff 2012; Kamm 2011). Further, at least some state actors seem to take seriously
the thought that state-sponsored torture in response to acts of enemies of the state
is, or is sufficiently akin to, self-defense; in the so-called “Torture Memos,” U.S. Deputy
Assistant Attorney General John C. Yoo contended that appealing to self-defense could
justify the torture of suspected terrorists consistent with human rights obligations as
outlined, for example, in the United Nations Convention against Torture. For better or
for worse, the argument that the moral permissibility of defensive killing entails the
moral permissibility of defensive torture has been neither defeated nor silenced.
There is probably no one single version of the appeal to self-defense alluded to
above that is supposed to defeat an absolutist position about torture so it will be
instructive to consider some of the more redoubtable particular versions of this
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argument below. Frances Kamm offers an especially nuanced version of this argument
here:
[I]f it is permissible to kill someone against his will as he attacks,
for example, on grounds of other-defense, and this permissible act
would have been done, then it may also be permissible to torture that
person for the same purpose, on the grounds that at least some ways
of torturing a person are much less bad for him than the killing that
would have taken place. (Kamm 2011, 22)
Importantly, morally permissible torture is “much less bad for him than the killing
that would have taken place” in the scenario that Kamm imagines. But that means
that defensive is permissible only in a pretty narrow range of circumstances: when
the victim of torture will either be a) tortured or b) killed in some sufficiently heinous
manner that makes a) “much less bad” for him. But are there ever circumstances in
which a) or b) and only a) or b) are live possibilities? Absent some latent determinist
assumption, it is always possible to refrain from both torturing and killing; we could
simply let the fellow go. We might talk as though our victim has only two options just
as the mugger might talk as though you have but two options, but here too there
will always be other options: the mugger could just walk away. If there is no scenario
in which a) or b) and only a) or b) are live possibilities, Kamm has not yet located any
scenario in which defensive torture is morally permissible.
Uwe Steinhoff too holds that “if injuring or killing a person in self-defense can be
morally justified” then “the same is true for torture” (Steinhoff 2013, 17).1 At greater
length:
Human beings have a right to self-defensive torture against culpable
aggressors. …since people have a right to kill a culpable aggressor
if under the circumstances this is a proportionate and necessary
means of self-defense against an imminent threat, and since most
forms of torture are not as bad as killing, people must also have a
right to torture a culpable aggressor if this is under the circumstances

1.

Steinhoff sometimes speaks as though his argument turns on the right of self-defense (Steinhoff 2013,
79) but his frequent references to the Daschner case suggests he understands the right to defensive
torture to be more expansive. So, I suppose that what Steinhoff says here about self-defensive torture
applies mutatis mutandis to defensive torture generally.
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a proportionate and necessary means of self-defense against an
imminent threat. (Steinhoff 2013, 53)
There are at least two crucial premises implicit in Steinhoff’s argument: first,
defensive torture is compatible with familiar moral side-constraints that also govern
defensive killing—say, those involving proportionality and necessity; second, most
forms of torture are not as bad as killing.
Are these two premises correct? Consider the second premise first. There are
innumerable torturous acts. Why think that most of them are not as bad as killing?
Steinhoff has two arguments. First, he contends that killing is often more gruesome
than torture; for example, blowing someone’s brains out or chopping off their head are
clearly more gruesome than, say, drilling a tooth without anesthesia for fifteen minutes
Steinhoff 2013, 18). Some care needs to be taken with examples; while surely painful,
it is far from clear that having a tooth drilled for fifteen minutes without anesthesia
really counts as torture on either legal or conceptual grounds.2 Knowing that there
is a definite and brief period of time during which I will undergo painful treatment
arguably falls short of torture just because it is definite and brief. But that aside, why
does the fact that one practice is less gruesome entail that it is less bad? Suffering a
compound fracture of the tibia is more gruesome than permanent and progressive
dementia, but the former strikes me as less bad all-things considered. The property of
being gruesome is just one morally relevant property relevant to guiding estimations of
what is worse, not a necessary or sufficient condition.
Still, gruesomeness may settle what we would prefer to undergo such that—
and this Steinhoff’s second argument—“most people would, no doubt, prefer being
a victim” of having a tooth drilled sans anesthesia to having their brains blown out
or to having their head chopped off (Steinhoff 2013, 19). Indeed, Steinhoff assures
us, “nearly all people fear death more than some forms of torture” (Steinhoff 2013,
113). Accordingly, Steinhoff infers that “Death is worse than (most forms of) extreme
physical suffering” just because “most people prefer extreme physical suffering to
death” (Steinhoff 2013, 19). We aren’t given much empirical evidence about what

2.

18 U.S. Code § 2340 is that part of the United States Code that speaks to the legal prohibition of
torture. In its definitions, ‘torture’ is defined as an act committed by a person acting under the color
of law specifically intended to inflict severe physical or mental pain or suffering (other than pain or
suffering incidental to lawful sanctions) upon another person within his custody or physical control.” In
turn, it explains that them meaning of ‘severe physical or mental pain and suffering’ involves, inter alia,
“prolonged mental harm” (emphasis added).
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most people prefer, although I confess to preferring having a tooth drilled for fifteen
minutes without anesthesia to having my head chopped off or having my brains blown
out; I similarly prefer to be placed a stress position for an hour, to having three of my
fingernails pulled out, and so forth. But it’s hard to know what follows from all of this.
Part of the problem is, again, that some of Steinhoff’s examples of extreme physical
suffering aren’t clearly examples of torture. More importantly, if we tinker with the
details of Steinhoff’s examples, the supposed consensus will go away. Even if most or
nearly all people prefer having a tooth drilled without anesthesia for fifteen minutes,
surely most or nearly all people prefer a quick and painless death to having multiple
parts of their body drilled without anesthesia for months or years. Here is the best that
Steinhoff can hope for: many, perhaps most, people will prefer some token instances
of torture to some token instances of gruesome death. That modest result does not
entail the proposition that Steinhoff wants—again: “most forms of torture are not as
bad as killing.”
What about the first premise: defensive torture is compatible with the familiar
moral side-constraints that govern defensive killing? Perhaps defensive torture is, at
least sometimes, a necessary and proportionate response, but these are not the only
side constraints that govern defensive killing and defensive torture. While it is variously
formulated, something like the right to be free from torture is a widely asserted right
claim and must be considered as a side-constraint governing the moral permissibility of
torture. Rights theory has an obvious home in non-consequentialist ethics. How does
the right to be free from torture inform the ethics of defensive torture?
On the Inviolability of the Right to be Free from Torture
A particular right might be either inviolable or inalienable, both, or neither. To say
that a right is inviolable is to say that it is absolute—that it is never morally permissible
to invade it. Different absolutists about torture formulate the details differently: some
self-identified absolutists claim that there are no actual circumstances in which the right
to be free from torture may be invaded; others claim there are no conceivable such
circumstances; still others insist that there are no logically possible such worlds, and so
forth (Barry 2013). But the key to the absolutist’s position involves the inviolability of
said right: so long as its bearer has that right, it is wrong to invade it.
Is the right to be free from torture inviolable? At least some philosophers argue
that it is not. Steinhoff recognizes “a liberty to produce an evil in order to prevent a
very much larger one from happening provided there are no other reasonable means”
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(Steinhoff 2013, x). Officially, Steinhoff endorses threshold deontology: the position
that “deontological norms govern up to a point despite adverse consequences; but
when the consequences become so dire that they cross the stipulated threshold,
consequentialism takes over” (Steinhoff 2013, 44). Alternatively, when the overall bad
consequences of not transgressing are great enough, a right can be justly overridden
(Kamm 2011). A threshold deontologist need not deny that people have the right to be
free from torture, only that the right is absolute. In typical or even dire circumstances,
invading the right to be free from torture is wrong, but when circumstances are
especially grave that right is violable.
The suggestion that the right to be free from torture can be overridden should be
especially troubling to the absolutist opponent of torture since ticking bomb scenarios
are usually envisioned as involving especially grave circumstances. Again, one could
argue that ticking-bomb scenarios are neither conceivable nor possible, but a better
strategy is to challenge the plausibility of threshold deontology, especially in the context
of non-consequentialist ethics. Arguably, threshold deontology cannot be distinguished
from sophisticated versions of rule-consequentialism (Brandt 1979; Hooker 2000) or
otherwise collapses into consequentialism (Sen 1979). Such matters won’t be settled
here. But note that there are at least two reasons to be skeptical about trying to
ground the moral permissibility of torture in threshold deontology, one that is parochial
to Steinhoff’s position and one that should trouble non-consequentialists generally.
It is somewhat surprising that Steinhoff endorses threshold deontology given his
frequent invocation of the real-life Daschner case in which a German police officer
threatened a child kidnapper with torture in order to rescue the child3 mostly because
it is far from clear that threshold deontology would permit torture in that case. No one
doubts that the kidnapping and threat of a child’s death is a terrible thing, but, again,
threshold deontology has it that a right can be justly overridden only when the overall
bad consequences of not transgressing are sufficiently grave—say, in cases of supreme
emergency. If threshold deontology is going to have any teeth, the relevant threshold
must be high enough that some terrible consequences must be regrettably tolerated. In
the case of defensive torture, if threshold deontology is going to supply side-constraints
governing its practice, it probably cannot license torture in Daschner-style cases.
There is another serious problem associated with threshold deontology: it licenses
the torture of innocents. If the overall bad consequences of not transgressing the right
to be free from torture are great enough, then it can be justly overridden even if the
3.

Steinhoff’s index includes ten separate references to the Daschner case (Steinhoff 2013, 188).
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bearer of that right has done nothing wrong. Philosophers inclined to some stripe of
consequentialism may well tolerate this result (Allhoff 2012) but at least some nonconsequentialists, like Kamm, will reject threshold deontology precisely it permits the
torture of innocents (Kamm 2011). In a similar vein, recall that both Michael Walzer and
John Rawls allow for a “supreme emergency exemption” to principles in just war theory
that rule out the deliberate targeting of noncombatants (Rawls 1999; Walzer 1992)
and that no shortage of criticism has been leveled at each for making this allowance
(Orend 2001; Toner 2005). It is at least difficult for philosophers with avowedly anticonsequentialist sympathies to drop the prohibition of targeting innocents while
maintaining that “the destruction of the innocent, whatever its purposes, is a kind
of blasphemy against our deepest moral commitments” (Walzer 1992, 262) and that
“Each person possesses an inviolability founded on justice that even the welfare of
society as a whole cannot override” (Rawls 1971, 3).
The non-consequentialist disinclined to endorse threshold deontology has another
option open to her. She might allow that it is wrong to invade the right to be free from
torture only so long as its bearer possesses it. The right to be free from torture, even if
inviolable, need not also be inalienable.
On the Inalienability of the Right to be Free from Torture
It probably matters that in typical ticking-bomb scenarios, we are not asked to
contemplate the torture of an innocent but an unjust aggressor. Arguably, while
innocents retain their right to be free from torture even in morally complex and tragic
scenarios, unjust aggressors do not just because “People have a right to defend
themselves or others against wrongful aggression” especially when such aggression
is life-threatening (Steinhoff 2013, 11). For example, Kamm considers a series of
examples—her “Killer” cases—in which an unjust aggressor targets an innocent and
only temporary non-lethal torture will suspend his attack. She concludes that:
[W]hile there may be a human right not to be tortured in the sense
that one has only to be a human being (or a person) in order to come
to have such a right, one might, through one’s acts, come to lose or
weaken the force of this right. (Kamm 2011, 30)
In a similar vein, Stephen Kershnar offers an argument—an argument endorsed
by Steinhoff 2013)—that a terrorist forfeits his right not to be tortured because he
is culpable for a lethal threat that can only be prevented by torturing him (Kershnar
2005).
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I will refer to the argument alluded to above as the alienability argument and it
is consistent with supposing that the right to be free from torture really is inviolable.
Accordingly, the alienability argument improves on the weaknesses plaguing threshold
deontology. First, it is consistent with an absolute prohibition of the torture of the
innocent since the innocent do not lose or forfeit their rights, even when they pose a
threat to others. Second, it arguably permits the defensive torture of the terrorist in the
ticking-bomb scenario and the kidnapper in Daschner-style examples supposing that
each has, by virtue of their unjust aggression, weakened or lost or forfeited their right
to be free from torture. To that extent, the alienability argument is a superior gambit to
justify defensive torture on non-consequentialist grounds.
Still, there is a complexity here that needs to be tended to. I take it that the unjust
aggressor forfeits his right to be free from torture because something like the following
“forfeiture principle” is true: if P violates Q’s right to X, then P forfeits P’s own right to
X (or some equivalent right or set of rights) (Boonin 2008, 166). The “some equivalent
right or set of rights” clause is crucial here, since the terrorist in the typical tickingbomb scenario doesn’t actually torture his victims and the kidnapper in the Daschner
case doesn’t torture the child. So, if an unjust aggressor loses his right to be free
from torture, that loss must result from the fact that his right to be free from torture
is equivalent to the right or rights that the unjust aggressor violates. This is not an
entirely trivial matter: if the right to be free from torture is equivalent to too many
other rights, then torture will become a morally permissible response to rather more
than was perhaps anticipated. Is the right to be free from torture on a par with the
right to be free from battery and violent assault? Does that mean that punitive torture
is a permissible punishment for rapists and soccer hooligans? If so, the alienability
argument will justify a torrent of torturous practices, a result that might constitute its
reductio.
Suppose that we do have a good grip on what sort of rights are equivalent to the
right to be free from torture. It would not necessarily follow that the right to be free
from torture is alienable since the precise scope of the forfeiture principle is debatable.
Here is Kamm speaking of human rights quite generally:
There are at least two ways in which the claim that there are…
human rights can be understood: (1) All that is needed in order to
come to have certain rights is that one be a human person. (2) All
that is needed in order to come to have and continue to have certain
rights is that one be a human person. (Kamm 2007, 238)
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Rights that satisfy (1) are alienable; rights that satisfy (2) are inalienable and,
therefore, fall outside the scope of the forfeiture principle since they cannot be forfeit.
Does the right to be free from torture satisfy (1) or (2)? It is far from clear that human
rights per se are inalienable since, as Kamm notes, at least many rights regarded as
human rights satisfy (1) and not (2) including the right to free movement, the rights to
free speech and association, and the right to not be killed but can be justly weakened
or lost or forfeit (Kamm 2007). However, any number of human rights organizations—
including Amnesty International, the Human Rights Education Associates, and the
Equality and Human Rights Commission—contend that the right to be free from torture
is different in this regard. Is there any reason to think that the right to be free from
torture is alienable?
Kershnar offers a series of arguments that there is. Here is one such argument:
[I]t intuitively seems a person can forfeit rights against harsh
punishment and if he can forfeit rights against punishment, he should
also be able to forfeit them against defensive force. (Kershnar 2005,
231)
This argument is problematic for a number of reasons. It is not at all clear just
what “harsh punishment” and “defensive force” refer to here: some varieties of
punishments commonly regarded as harsh—say, solitary confinement, especially long
prison sentences, and capital punishment—are not obviously examples of torture
insofar as they are familiar mechanisms of exercising defensive force. More importantly,
the argument is pretty clearly question begging. One might allow that the right to
be free from harsh punishment is alienable without allowing that the right to be free
from torture is. This seems to be the position of the Supreme Court of the United
States (SCOTUS) which has held, at least since the nineteenth century, that torturous
punishments violate the Eighth Amendment of the United States Constitution’s
prohibition of cruel and unusual punishment but not harsh punishment per se.
Obviously, court rulings don’t settle philosophical questions, but if torture isn’t simply
identified with harsh treatment generally, the possibility of forfeiting one’s right to be
free from harsh treatment just doesn’t entail the possibility of forfeiting one’s right to
be free from torture.
Kershnar offers another, similar argument that is not grounded in a rights-forfeiture
justification of punishment:
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[I]f a person can waive a moral right, then he can also forfeit it…
Since persons can waive their right against the intentional imposition
of suffering (e.g., by volunteering for medical experimentation or the
Marine Corps), they can therefore forfeit that right. (Kershnar 2005,
231)
Here too, Kershnar’s token examples aren’t clearly torture. More importantly, it is
far from clear why the possibility of forfeiting the right to be free from the intentional
imposition of suffering entails the possibility of forfeiting the right to be free from
torture if torture isn’t simply equated with the intentional imposition of suffering. And
Kershnar himself offers a rationale for doubting that the two can be equated: one can
consent to the intentional imposition of suffering but not to torture if, as Kershnar
suggests, one person tortures another only if the person being tortured “neither
willingly accepts it nor validly consents to it” (Kershnar 2005, 224). So, by Kershnar’s
own lights, if someone willingly accepts or validly consents to some piece of harsh
treatment, she is not being tortured however harsh that treatment is. She can’t be, if
torture is inconsistent with willing acceptance and valid consent (Wiznewski 2010). So,
even if it is true that waiving a right entails the possibility of forfeiting it, if the right to
be free from tortured can’t be waived, given the nature of torture, then this argument
never gets started.
However, there are arguably some reasons to doubt that persons cannot consent
to torture (Barry 2015). So, suppose that torture does not preclude consent. That
would presumably mean that the right to be free from torture can be waived.4 Does it
follow, therefore, that the right to be free from torture can be forfeit? It’s hard to see
why. Presumably, waiving a right involves a fairly robust kind of consent that forfeiting
a right need not. Kershnar’s own examples of volunteering for medical experiments or
for the Marine Corps presumably involve informed and explicit consent in a way that,
say, forfeiting one’s right to free movement does not even if it is true that criminals
implicitly consent to punishment. If waiving a right involves a robust kind of explicit
informed consent in a way that forfeiting that right does not, then the possibility of
waiving a right does not entail the possibility of forfeiting it.

4.

Note that the possibility of waiving one’s right to be free from torture would imply that right is alienable,
this would not clearly show that defensive torture is morally permissible even if it would show, say,
someone could agree to be tortured by a rich sadist who compensates his willing victims.
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Kershnar offers still another argument that the right to be free from torture is
alienable. In particular, he argues that supposing that the right to be free from torture
is inalienable “misconstrues the nature of rights that are grounded by autonomy”:
Autonomy includes a person’s reflexive choice over whether to
continue to be autonomous and, if so, the degree to continue to
be autonomous. As a result, autonomy grounds the moral standing
by which a person may control the shape and continuation of his
autonomous life. In other words, self-determination permits a being
to decide whether to continue to be self-determining and, if so,
the degree of self-determination he shall have in the future. Since
autonomy-grounded rights protect the choice whether to retain these
rights, the rights protecting autonomy may be alienated. (Kershnar
2005, 222-223)
There is a missing premise here: it would follow that the right to be free from
torture is alienable because autonomy-grounded rights generally are alienable only if
the right to be free from torture is an autonomy-grounded right. But it is far from clear
that the right to be free from torture is an autonomy-grounded right—as opposed to,
say, a human right possessed by all human beings whether they are autonomous or
not. And it is at least debatable whether all autonomy-grounded rights are alienable;
recall that John Stuart Mill famously defends laws prohibiting someone from selling
himself into slavery on the grounds that “It is not freedom to be allowed to alienate
his freedom” (Mill 2007, 103). If free beings may not alienate their freedom, perhaps
autonomous being are similarly disallowed from alienating their autonomy.
Perhaps. I have suggested some reasons for being skeptical that the right to be free
from torture is alienable, but suppose that skepticism is unwarranted. What follows?
I contend that the alienability of the right to be free from torture need not imply that
defensive torture is ever morally permissible. To see this, consider a debate about the
ethics of voluntary slavery—the very institution that Mill opposes, as noted above.
Libertarian philosophers disagree about how unowned resources may be
appropriated, but all libertarians endorse, at least, a very strong right of full selfownership. The right of full self-ownership implies that each person is the rightful
owner of herself such that she possesses, as a matter of moral right, all those rights
that a slaveholder has over a complete chattel slave as a matter of legal right, and that
she is entitled, morally speaking, to dispose of herself in the way that a slaveholder
is entitled, legally speaking, to dispose of a slave (Cohen 1995, 68). Accordingly, it
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would seem that self-owners can, as a matter of moral right, abdicate their right of full
self-ownership just as they can, as a matter of legal right, abdicate their rights over a
chattel slave. On this basis, some libertarians have concluded, pace Mill, that voluntary
slavery is morally permissible (Nozick 1974; Otsuka 2003; Steiner 1984).
Suppose that the right of self-ownership can be abdicated. Would the permissibility
of voluntary slavery follow? Not clearly. In an insightful discussion, G. A. Cohen rejects
the following argument purporting to establish a right of full self-ownership: (1) if we
are not full-self owners, then we are (partial) slaves; (2) we are not (partial) slaves;
therefore (3) we are full self-owners. Cohen convincingly argues that the first premise
of this argument is false: even if we lack (some of) the rights constitutive of full selfownership, it does not follow that anyone else may take even partial ownership of
us (Cohen 1995, 231-233). It is perfectly coherent to suppose that my right of full
self-ownership empowers me to consensually transfer my rights to anyone who has
the power to receive them and that no one is so empowered (Vallentyne 2000). The
obstacle to voluntary slavery need not be an inability to abdicate the right of full-self
ownership; it might be the inability of everyone else to acquire what can be abdicated.
The general lesson to be drawn from the above discussion is that abdicating a
right need not thereby empower anyone else to do what was previously forbidden. So,
even if the right to be free from torture is alienable, the moral permissibility of torture
does not immediately follow.
However, the rights theorist might object that things are moving too quickly. On
the Hohfeldian analytic system of rights, A has a claim that B φ if and only if B has a
duty to A to φ. In the present case, I have an in rem claim that everyone is to refrain
from torturing me if and only if everyone has a duty to refrain from torturing me:
if I have no claim against you, then you have no such duty. But it is equally true on
the Hohfeldian system that B has a liberty to φ if and only if B has no duty not to φ:
if you have no duty to refrain from torturing me then you have the liberty to do so.
Absent any claim against you, your token act of torture would, therefore, be morally
permissible. So, on this line of reasoning, if I have forfeit or otherwise abdicated my
right to be free from torture, I would have no claim against you, you would have no
corresponding duty to refrain from torturing me, and my torture would, therefore, be
morally permissible. Why doesn’t this line of reasoning secure the moral permissibility
of torture? The error lies in supposing that if I abdicate my right to be free from torture
then neither I nor anyone else has any claim against you that would entail that you
have a duty to refrain from torturing me. It is a mistake to suppose that the only
possible claim here is an in rem human right to be free from torture.
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What claim could there be that would entail that you have a duty to refrain from
torturing me once I have abdicated my right to be free from torture? The rights theorist
can complain that her opponent is begging the question if we simply stipulate that
there are other moral obligations in play here apart from the right to be free from
torture. Accordingly, I shall try to respond to the rights theorist on her own terms to
make the case that some further claim may be in play even if I have abdicated my right
to be free from torture.
What has come to be called the Lockean Proviso is a bugbear for libertarian
philosophers who want to understand libertarianism’s distinctive thesis as involving
a full right of self-ownership: a full-right of self-ownership confers a maximal set of
property rights over oneself and one’s body analogous to the maximal set of property
rights one possesses in more familiar examples, especially the right to do and dispose
of our property as we see fit. In his Second Treatise of Government, John Locke
famously holds that the acquisition of unowned resources is morally legitimate only if
acquiring them does not show “any prejudice to any other man” although so long as
my acquisition leaves “enough, and as good, in common for others” no such prejudice
will be shown and the acquisition is permissible. This later quote—the demand to leave
“enough, and as good, in common for others”—is the Lockean proviso. Importantly,
any version of the Lockean Proviso is going to place some limits on the maximal set
of rights associated with self-ownership since some ways of exercising that right will
ensure that I do not leave “enough, and as good in common for others.” Unowned
resources might be unowned because they have never been acquired or because they
were transferred or abandoned by their rightful owners. So, I take it that the Lockean
proviso includes in its scope the acquisition of resources that a previous owner has
abdicated.
The Lockean Proviso is supposed to govern acquisition of unowned resources.
Is it relevant presently? Generally, side-constraints on the acquisition of resources are
supposed to be justified on the grounds that the offending acquisition worsens the
position of others (Nozick 1974). But arguably, permitting torture similarly worsens the
position of others. Shue argues that torture has a “metastatic tendency”—that once
the bar to torture’s practice is lifted, it will be practiced more and more often and not
only in cases of supreme emergency involving clearly guilty terrorists (Shue 1978, 143).
If so, then permitting the torture of one person increases the likelihood that others
not similarly situated will be tortured too. If restrictions on the acquisition of unowned
resources are justified by the fact that they protect innocents from being made worse
off, then restricting the acquisition of a liberty to torture is similarly justified to protect
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innocents from being made worse off, even if the right to be free from torture can
be abdicated. If cogent, this Lockean argument suggests another source of the claim
against others to be free from torture: even if the right to be free from torture can be
abdicated, no one need be empowered to acquire the liberty to torture if innocents are
thereby made worse off.
Thus far, I have argued that appealing to the right to defensive killing does not
clearly entail that defensive torture is morally permissible, and neither does appealing
to the violability or alienability of the right to be free from torture. Still another source
of non-consequentialist ethics suggests that defensive torture is, at least sometimes,
morally permissible, albeit a source that will surprise many: Kantian ethics.
Kantian Ethics and Defensive Torture
There exists a near consensus that Kantians should oppose torture absolutely.
However, this near consensus has dissenters: Steinhoff, for example, suggests a number
of reasons for thinking that torture is compatible with Kantian ethics. Here is one:
Kant thought that the categorical imperative (and thus this [humanity]
formulation of it too) is compatible with punishing the guilty, with
waging war, and, most important for our purposes, with self-defense.
But since some instances of torture are instances of self-defense, they
must be compatible with the categorical imperative. (Steinhoff 2013,
109)
The moral permissibility of defensive torture “logically follows” from Kant’s account
of self-defense, apparently (Steinhoff 2013, 112). Relatedly, Steinhoff argues that
Kant’s conception of self-defense entails that an unjust aggressor loses any moral claim
against the unjustly attacked person, the absence of which makes torture permissible:
…Kant makes it very clear that the unjustly attacked person owes
his attacker nothing. He does not owe it to him not to use excessive
means in his self-defense—for instance, he does not owe it to him
not to kill or to torture him if he could also save himself by simply
knocking the attacker out. Moderation—to do only what is necessary
for self-defense, but no more—might be owed to humanity or to
himself, but not to the aggressor. (Steinhoff 2013, 134)
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If I really owe an aggressor nothing, then I do him no wrong by torturing him
defensively. Finally, Steinhoff argues that defensive torture is not merely compatible
with the Categorical Imperative but sometimes required by it:
…according to Kant unjust attacks treat people as mere means. Since
we have a duty not to allow others to treat them as mere means,
they have a duty, owed to humanity in their own person, to defend
themselves against unjust attacks. (Steinhoff 2013, 134)
Failing to torture in some circumstances—say, in Daschner-style cases—would
violate the dignity of humanity and is therefore an obligatory response to unjust
aggression.
It will be helpful to isolate three different ostensibly Kantian theses in play here.
Corresponding to the above arguments, Steinhoff attributes to the Kantian the
following theses:
The Humanity Thesis: Since both punishing the guilty and self-defense
are consistent with the humanity formulation of the Categorical
Imperative, defensive torture is similarly consistent and therefore is
morally permissible.
The Absent-Claim Thesis: An unjust aggressor has no moral claim
against his victim; in particular, an unjust aggressor has no moral
claim that would make it wrong for his victim to respond with
defensive torture. Absent such a claim, defensive torture is morally
permissible.
The Obligation Thesis: It is, at least sometimes, morally wrong to fail
to defensively torture in response to an unjust aggressor; therefore, in
at least some circumstances, defensive torture is morally permissible.
If any of these theses are correct, then defensive torture is sometimes morally
permissible and absolutist opponents of torture appeal to Kant “in vain” (Steinhoff
2013, 108). However, there is good reason to doubt that any of these theses have a
basis in Kantian ethics.
First, consider the Humanity Thesis. Again, the compatibility of defensive torture
and the humanity formulation is supposed to be grounded in the fact that punishment
and self-defense are compatible with it, even harsh and garish varieties of punishment
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and self-defense. Kant’s remarks about both have made some Kantian faithful cringe—
say, his remarks concerning capital punishment and his proposal that castration is the
appropriate penalty for rape and pederasty (Kant 1996, 130), a proposal that Steinhoff
counts as textual evidence in favor of the Humanity Thesis (Steinhoff 2013). Still, Kant
is clear that “To inflict whatever punishments one chooses for these crimes would be
literally contrary to the concept of punitive justice” (Kant 1996, 130).5 So Kant can
hardly be read as claiming that just any sort of punishment is morally permissible.
Indeed, he explicitly condemns some kinds of punitive torture:
…there can be no disgraceful punishments that dishonor humanity
itself (such as quartering a man, having him torn by dogs, cutting off
his nose and ears). Not only are such punishments more painful than
loss of possessions and life to one who loves honor… they also make
a spectator blush with shame at belonging to the species that can be
treated this way. (Kant 1996, 210)
So, while Kant undoubtedly supposes that some instances of punishment are
compatible with the humanity formulation, no fair reading yields the result that any
punishment in response to unjust aggression is consistent with it.
Kant’s remarks concerning self-defense have similarly surprised some Kantians. For
example, he denies that a death sentence is appropriate for someone who “shoves
another, whose life is equally in danger, off a plank on which he had saved himself,”
since such an offense is “unpunishable” (Kant 1996, 28). But Kant regards defensive
killing in these particular circumstances as unpunishable only because he thinks that
no incentive could outweigh the fear of certain death. Kant holds that “there can be
no penal law that would assign the death penalty” since “A penal law of this sort
could not have the effect intended”—that is, to deter the prohibited conduct: the
fear of drowning will outweigh the fear of an uncertain judicial pronouncement (Kant
1996, 28). Kant makes it clear that this act “is not to be judged inculpable (inculpabile)
but only unpunishable (impunible)” (Kant 1996, 28). So, the alleged impossibility of
punishing defensive killing does not license its moral permissibility.
Still, Kant’s theory of self-defense is worrisome for Kantians as evidenced by the
fact that some of our best Kantian commentators have worried about it: for example,
Christine Korsgaard worries that Kant’s moral philosophy “seems to imply that our
moral obligations leave us powerless in the face of evil” (Korsgaard 1996, 133) and

5.

This comes a mere two sentences after Kant’s remarks about castration.
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Barbara Herman laments that “Self-defense is particularly difficult in Kantian ethics”
(Herman 1993, 128). In her helpful explanation of Kant’s theory of self-defense,
Herman distinguishes violence and coercion: both involve an attack on agency, but
coercion’s attack is more direct since “Its intent is to subvert and control the will of
another” (Herman 1993, 126). An aggressor who aims to coerce me adopts a coercive
maxim and aims to use me or take my life for his purposes. What earns me the right
to defend myself against an unjust aggressor is not that he threatens my death but
the fact that he threatens my death as a means to his purposes: insofar as I cannot
assent to abandoning my humanity, I cannot assent to be the victim of coercion. But
assenting to the unjust aggressor does not require my deliberate consent; passively
acquiescing to him amounts to abandoning my humanity as well. So if I can neither go
along with his demands nor passively acquiesce, I am left with only one option: active
resistance. If active, violent resistance is my only option then I have the right to defend
myself against coercion with violence. So understood, the Kantian basis of self-defense
is respect for humanity (Herman 1993).
Note that Herman’s interpretation of Kant arguably implies that the victim
of coercion is not merely permitted but obligated to defend herself: by “stopping
aggression with force” I assert my status as a rational agent and engage in an “act
of self-respect” (Herman 1993, 130). Note too that it permits the violent defense of
others: since the point of responding to coercion is to resist “the misuse of a life or
body as the life or body of a rational agent” Herman concedes that “it is not clear what
difference it makes if the self I protect is not mine” (Herman 1993, 131).
However, Herman makes it clear that since the Kantian basis of self-defense is
respect for humanity, not just any response to violent coercion is permissible:
The [Kantian] justification of self-defense does not devalue the
aggressor because he is guilty of aggression. He forfeits no moral
title; I have no claim of moral superiority. If I may act with violence
against aggression, I must do so without ignoring the fact that the
object of my action is an aggressing agent. (Herman 1993, 130)
If I am committed to respecting humanity, I am committed to respecting the
humanity of the aggressor, and to the extent that I am committed to respecting his
humanity, my responses to him are constrained. As Herman says, “in limiting my action
where possible, I demonstrate the moral regard he is still owed” (Herman 1993, 130).
Herman’s reading of Kant is supported by what Kant says about our treatment of the
unjust generally:
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To be contemptuous of others—that is, to deny them the respect
owed to human beings in general—is in every case contrary to duty;
for they are human beings. …I cannot deny all respect to even a
vicious man as a human being; I cannot withdraw at least the respect
that belongs to him in his quality as a human being, even though by
his deeds he makes himself unworthy of it. (Kant 1996, 210)
There are at least two consequences to all this.
First, it should be clear that the moral permissibility of defensive torture just doesn’t
follow from Kant’s remarks concerning punishment and self-defense as promised. Since
Kant clearly recognizes moral limits on both punishment and self-defense, even in
response to unjust aggression, it is misleading to assert that the humanity formulation
is compatible with both. At best, Kant holds that some instances of using violence
in defense of self or others in response to unjust aggression are compatible with the
humanity formulation. But even if all instances of defensive torture are instances of
using violence in response to unjust aggression, it would be fallacious to infer that
defensive torture is therefore compatible with the humanity formulation.
Second, the Absent-Claim Thesis is false—or, at least, neither Kant nor Kantians
are committed to it. If there are ways of responding to violent aggressors that are
contrary to duty, as Kant contends, then not just any way of responding to them is
consistent with the humanity formulation. Since Kant declares that I am not free to
withdraw the respect owed to a human being, violent aggressors do not forfeit their
right to be treated with the respect owed to humanity generally. But that means that
they do have a moral claim against those who resist their aggression.
What of the Obligation Thesis? At first glance, it appears to be the weakest of
Steinhoff’s Kantian theses. The problem is not just that there are limits on what we can
do even to unjust aggressors on Kantian ethics, as noted above, although recall that
on a popular interpretation of Kant I cannot even lie in defense of others. The graver
problem is that the duty to come to the assistance of others in need is an imperfect
duty—that is, a duty that can be expressed by a proposition with the form “One must
sometimes and to some extent φ in C.” Imperfect duties do not require that we always
do some particular thing to live up to that duty. For example, the imperfect duty to
develop our talents demands that we take some measures at some moments to better
ourselves, but no particular measure is demanded of us at any particular time. Similarly,
the imperfect duty to come to the assistance of others in need can at best entail that
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we must sometimes and to some extent come to the aid of those in peril. That is a far
cry from what the Obligation Thesis requires.
Steinhoff complains that absolutist opponents have not even tried to respond to
his Kantian arguments for defensive torture (Steinhoff 2013). That complaint is now
moot.
Conclusion
For better or worse, debates about the moral permissibility of torture often seem
dominated by consequentialist concerns, perhaps because it strikes many as obvious
that defensive torture in ticking-bomb scenarios can be justified on consequentialist
grounds. For those unmoved by consequentialist arguments or tired of the tickingbomb scenario there is still much to discuss. That said, my contention is that none
of the non-consequentialist arguments considered above demonstrate that defensive
torture is morally permissible. This is a fairly limited result. Nothing I have said suggests
that moral absolutism about torture is correct, that the right to be free from torture
is either inviolable or inalienable, that there must be some sufficiently robust sideconstraint that will always make defensive torture morally impermissible, and so forth.
Indeed it is incumbent upon non-consequentialist ethicists who are opposed to torture
to develop these arguments in rather more detail—say, to secure the conclusion that
the right to be free from torture is inviolable or inalienable, to explain exactly why
torture must run afoul of the humanity formulation of the categorical imperative, and
so forth. This would least be a refreshing change in debates about the ethics of torture
and an important application of non-deontological ethical theory.
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